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ADVERTISEMENT. 


i - 


Tue editors request their correspondents to ad- 
dress all contributions to “William M. Willson, 
agent of the U. S. Law Journal, New-York ;” like- 
wise if sent by mail to pay the postage, as otherwise 
the communications will not be received: and 
notice is hereby given, that Mr. Willson, and he 
alone is authorized to receive payments from sub- 
scribers resident in the city of New-York. It is 


also requested that distant subscribers will either 


remit to Mr. Willson (free of postage) the amount 
of their respective subscriptions as they become 
due, viz. on the delivery of the second number, or 
will make payment to some one of the agents named 
in the list publish on the cover, and that those 
agents will correspond with Mr. Willson and make 
their remittances to him and to no other person. 
No subscriber will continue to receive the publica- 
tion after the delivery of the second number of 
each volume, unless the whole of his subscription 
shall be paid before the issuing of the third number. 


Editors of the Law Journal. 


New-York, April 24th 1826. 


i¢p Subscriptions received by G. F. Hopkins, No. 9 Nassau-st. 


ERRATA. 


In page 239, sixth line from the top of the page, for Cow- 
en’s Rep., read 1 Cowen’s Rep. 

Page 250, fifth line from the top, same error. 

Page 292, line 14 from the top, for work, read record: 
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ART. I. FRENCH BANKRUPT LAW. 


Tue great interest of the subject at this particular period, 
and the eagerness of inquiry into the principles and details of 
foreign systems of bankruptcy, have induced us to publish a 
translation of that part of the Code Napoleon relating to insol- 
vency and bankruptcy. In many respects it is worthy of 
particular attention. 

The French Bankrupt Law distinguishes insolvency or 
bankruptcy into three kinds:—1. Insolvency. 2. Simple 
Bankruptcy. 3. Fraudulent Bankruptcy.. The operation, 
however, of all its provisions, is confined to the class of mer- 
chants and traders. | 

These terms scarcely need explanation. By insolvency is 
meant, simply, a suspension or stoppage of payment, without 
any gross misconduct, fraud, or criminal conduct, on the part 
of the insolvent. Our readers will perceive that the term 
‘¢ insolvent”? is applicable to such alone. The term ‘ bank- 
rupt,”’ on the other hand, implies something of culpable and 
criminal conduct on the part of the insolvent. For each of 
these classes, therefore, there is a set of distinct provisions. 
The “ insolvent” is treated with something like the lenity of 
the English bankrupt system. But the ‘‘ simple bankrupt,” 
and the “ fraudulent bankrupt,” are treated as criminals of 
no ordinary cast, and are punished in the severest manner. 

How far such severity may be politic, is a question of great 
doubt. The provisions in this code savour far too much of 
the arbitrary genius of the French government to be tolerat- 
VOL. II. 1 














168 FRENCH BANKRUPT LAW. 


ed by a free people. But it is certainly to be lamented that 
some line of distinction has not been devised in our own coun- 
try, between the innocent and unfortunate insolvent, and the 
notorious fraudulent bankrupt, who is at once a scourge and 
a reproach to the society which tolerates him. But while the 
national legislature, which alone can remedy these alarming 
evils, refuses to interpose, we have only to submit; and to 
all such instances apply the language of honest indignation 
which burst from the great moral poet of the last age, ona 
theme not extremely dissimilar :— 
‘¢ EF disdain 

The nauseous task to paint them as they are, 

Cruel, abandon’d, glorying in their shame. 

No :—let them pass, and, chariotted along 


| In guilty splendour, shake the public ways. 
The frequency of crimes has wash’d them white !” 


The study of foreign jurisprudence has as yet made but 
limited progress among the profession in this country. But 
while we vindicate our own from wholesale attacks, we can- 
not but admit that many useful principles are to be gleaned 
from the laws and forensic discussions of other countries. 
Nothing more tends to elevate law, and the minds of its prac- 
titioners, to the vantage ground of science, than an intimacy 
with general jurisprudence. From these views we have been 


led to place in the hands of our readers the French Law of 
Bankruptcy. 





—— 
COMMERCIAL CODE. 
BOOK III. 


Of Insolvencies and Bankruptcies. 
[Law decreed the 12th Sept. 1807, promulgated the 22d.] 


General Provisions. 


Art. 1. Every merchant or trader who stops payment, is 
in a state of insolvency. 

Art. 2. Every insolvent merchant or trader, found guilty 
of the gross misconduct or of the frauds provided against by 
the present law, is in a state of bankruptcy. 
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Art. 8. There are two species of bankruptcy, viz: 

Simple bankruptcy, which shall be tried by the correctional 
tribunals: | 

Fraudulent bankruptcy, which shall be tried by the courts 
ef criminal justice. 





TITLE I. 
OF INSOLVENCY. 
CHAPTER I. 


Of the commencement of the Insolvency or act of Bank- 
ruptcy. 


Art. 4. Every insolvent is required, within three days 
from his stopping payment, to make a declaration of the 
same at the clerk’s of the tribunal of commerce; the day on 
which he has stopped payment is included in the three days. 

In case of failure of a partnership under a collective name 
or firm, the declaration of the insolvent shall contain the 
name and residence of each of the copartners. 

Art. 5. The date or commencement of the insolvency is 
declared by the tribunal of commerce: its epoch is fixed, 
either by the absconding of the debtor, or by the shutting of 
his store, shop, or warehouse, or by the date of acts or in- 
struments proving his refusal to acquit or pay his commercial 
engagements. 

The acts or instruments above mentioned shall not, never- 
theless, be proof of the date of the insolvency, except where 
there has been an actual eessation of payment, or the decla- 
ration of the insolvent. 

Art. 6. The insolvent, from the day of his act of insol- 
vency, is devested of all right in the administration of his 
property. 

Axt. 7. No person can acquire a preference or hypothe- 
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cation on the property of the insolvent, within the ten days 
next preceding the date of the act of insolvency. 

Art. 8. All acts or instruments executed by the insolvent, 
conveying real property, as a gift or grant, within the ten 
days next preceding the act of insolvency, are void and of no 
effect, in regard to creditors; all deeds of the same kind, 
with a valuable consideration, may be declared void on the 
application of the creditors, if they appear to the judge to bear 
the marks of fraud. 

Art. 9. All acts or engagements founded on commercial 
transactions, contracted by the debtor in the ten days pre- . 
ceding the act of insolvency, are presumed to be fraudulent 
with respect to the insolvent; they are void, where fraud on 
the part of the other contracting parties is proved. 

Art. 10. All sums of money paid, within the ten days 
next preceding the act of insolvency for commercial debts 
not due, are to be refunded. 

Art. 11. All acts done, or payments made, to defraud 
creditors, are void. 

Arr. 12. The commencement of the failure renders all 
debts owing by the insolvent demandable, though not yet due; 
and with regard to commercial engagements, in which other 
persons are jointly bound with the insolvent, they shall be 
required only to give security for the payment when due, . 
unless they prefer paying immediately. 





CHAPTER II. 
Of affixing the Seals. 


Art. 13. As soon as the tribunal of commerce shall have 
cognizance of a failure, whether by the declaration of the in- 


" solvent, the petition of some creditor, or public notoriety, it 
shall make an order directing the seals to be affixed ; of which 


order an exemplification shall immediately be sent to a jus- 
tice of the peace. 
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Art. 14. The justice of the peace may also affix the seals 
on being satisfied of the failure from public notoriety. 

Arr. 15. The seals shall be affixed on the warehouses, 
counting rooms, coffers, desks, books, registers, papers, per- 
sonal property, and effects of the insolvent. 

Arr. 16. If the failure of a partnership under a collective 
firm take place, the seals shall be affixed, not only in the prin- 
cipal mansion of the partnership, but also in the separate 
dwelling of each of the partners jointly and severally respon- 


sible. 
ArT. 17. In all cases, the justice of the peace shall trans- 


mit, without delay, to the tribunal of commerce, a report of 
the affixion of the seals. 


CHAPTER III. 


Of the appointment of the Judge-Commissioner, and the 
“Agents of the Insolvency. 


ArT. 18. By the same decree which shall ordain the af- 
fixion of the seals, the tribunal of commerce shall declare the 
commencement of the insolvency. It shall appoint one of its 
members commissioner of the failure, and one or more agents, 
according to the importance of the case, to perform, under 
the superintendence of the commissioner, the duties enjoined 
on them by the present law. 

In case the seals shall have been affixed by the justice of 
the peace, on the notoriety of the failure, the tribunal shall, 
moreover, observe the regulations above described, as soon 
as it shall have cognizance’of the failure. 

Art. 19. The tribunal of commerce shall, at the same time, 
order either the confinement of the insolvent in the debtor’s 
prison, or the custody of his person by an officer of the po- 
lice or of justice, or by a military guard. 

In this case no warrant can be received for the further de- 
tention of the insolvent, in virtue of any judgment of the tri- 
bunal ef commerce. 
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Arr. 20. The agents who shall be appointed by the tribu- 
nal, may be chosen from among the presumptive creditors, or 
any others, who should afford the greatest security for the 
faithful discharge of their duty. No person can be named 
agent twice in the course of the same year, unless a creditor. 

Art. 21. The judgment of insolvency shall be posted up, 
and an abstract of the same inserted in the newspapers, ac- 
cording to the mode established by Art. 683 of the code of 
civil procedure. 

It shall be provisionally executory, but open to opposition, 
namely, for the insolvent within eight days after the publi- 
cation ; for the creditors present or represented, and for every 
other person interested, until and including the day of the re- 
port stating the verification of the debts ; for the creditors 
who have not appeared, until the expiration of the last term 
granted them. 

Art. 22. The judge-commissioner shall make a report to 
the tribunal of commerce of all the controversies to which the 
insolvency may give rise, and which are within the jurisdic- 
tion of that tribunal. 

He shall be specially charged to hasten the completion of 
the balance book, to call a meeting of the creditors, and to su- 
perintend the business of the insolvency, whether during the 
provisional management of the agents, or during the adminis- 
tration of the provisional or definitive assignees. 

Art. 23. The agents appointed.by the tribunal of commerce 
shall attend to the business of the insolvency, under the su- 
perintendence of the commissioner, until the appointment of 
the assignees: their provisional management cannot continue 
Jonger than fifteen days at most, unless the tribunal find it ne- 
' cessary to prolong their agency to fifteen days further, at the 
utmost delay. 

Art. 24. The agents shall be removable by the tribunal 
which appointed them. 

Axt. 25. The agents cannot enter upon their functions be- 
fore they have made oath, before the commissioner, well and 
faiti.fully to perform the functions of their office. 
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CHAPTER IV. 


Of the preliminary duties of the Agents, and of the first 
provisions in regard to the Insolvent. 


Arr. 26. If after the appointment of the agents, and their 
qualification under oath, the seals have not been affixed, the 
agents shall require the justice of the peace to proceed to the 
affixion of the seals. 

Art. 27. The books of the insolvent shall be taken from - 
under the seals, and delivered by the justice of the peace to 
the agents after having been inspected and certified by him. 
He shall mention summarily in his report, the state in which 
they are found. 

The bills and securities in the port-folio, which have a short 
time to run, or which require acceptance, shall also be extract- 
ed from the seals by the justice of the peace, described and 
delivered to the agents for collection ; the memorandum book 
shall be delivered to the commissioner. 

The agents shall collect the other sums due to the insolvent, 
and give acquittances, which shall be attested by the commis- 
sioner. The letters addressed to the insolvent shall be de- 
livered to the agents; they shall open them, if he be absent ; 
if present, he may assist at the opening. 

Art. 28. The agents shall make sale of the produce and 
merchandise of a perishable nature, after having stated their 
motives to the commissioner and obtained his authorization. 

Merchandise, not of a perishable nature, cannot be sold by 
the agents, except under the permission of the tribunal of com- 
merce, given on the report of the commissioner. 

Art. 29. All moneys received by the agents, shall be de- 
posited in a chest with two keys, of which mention will b 
made in art. 60. | 

Art. 30. After the affixion of the seals, the commissioner 
shall render to the tribunal of commerce an account of the ap- 
parent state of the insolvent’s affairs, and may propose, either 
his unconditional liberation, with a provisional protection for 


= 
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his person ; or his liberation with protection, on giving security 
for his appearance, under the penalty of a sum which the tri- 
bunal shall award, and which, in case of forfeiture, shall accrue 
to the benefit of the creditors. 

Art. 31. In default of the commissioner’s proposing a pro- 
tection for the insolvent, the latter may present his demand 
for the same to the tribunal of commerce, which shall make 
an order in the case, after hearing the commissioner. 

Art. 32. If the insolvent has obtained a protection, the 
agent shall request his attendance, in order to settle and ad- 
just the books in his presence. 

If the insolvent do not come by their invitation, he shall be 
summoned to appear. 

If the insolvent do not appear within forty-eight hours. af- 
ter the citation, he shall be presumed to have absented him- 
self designedly. 

The insolvent may, nevertheless, appear by attorney, if he 
allege reasons deemed valid by the commissioner for not ap- 
pearing in person. 

Arr. 33. The insolvent who has not obtained a protection, 
must appear by attorney ; in default of which, he shall be re- 
puted to have absented himself designedly. 





CHAPTER V. 
Of the Balance Book. 


Art. 34. The insolvent who shall have, before the decla- 
ration of his insolvency, arranged his balance book, or state- 
ment of his debts and credits, and kept it by him, shall deli- 
ver it to the agents within twenty-four hours after their en- 
trance on the duties of their office. 

Art. 35. The balance book must contain the enumeration 
and valuation of all the property, real and personal, of the 
debtor, the state of his debts and credits, a statement of his 
profits and losses, and of his expenses ; it must be certified, 
dated, and signed by the debtor. 
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Art. 36. If, at the period when the agents enter on their 
functions, the insolvent has not adjusted his balance book, he 
shall be required, or his attorney legally authorized in the ca- 
ses provided for in the articles 32 and 33, to proceed to the 
adjustment of the balance book, in the presence of the agents, 
or of the person whom they shall have deputed. 

The books and papers of the insolvent shall be laid before 
him, for this purpose, without displacing them. 

Art. 37. In all: cases where the balance book shall not 
have been arranged, either by the insolvent or by his lawful 
attorney, the agents shall themselves proceed to the adjust- 
ment of the same, by means of the books and papers of the 
insolvent and the knowledge and information which they may 
procure from his wife, children, clerks, and others in his ser- 
vice. 

Art. 38. The judge-commissioner may also, either ex o/- 
jicio, or on demand of one or more creditors, or even of the 
agent, interrogate the individuals designated in the preceding 
article, with the exception of the wife and children of the in- 
solvent, as well in regard to what concerns the formation of 
the balance book, as the causes and circumstances of the 
failure. : 

Arr. 39. If the insolvent should die after the publication 
of his insolvency, his widow or his children may present 
themselves to supply his place in the adjustment of the balance 
book, and for all other duties imposed on the insolvent by the 
present law ; in their default, the agents shall proceed in the 
business. 





CHAPTER VI. 


Of the Provisional Directors or Assignees. 


SECTION I. 
Of the appointment of the Provisional Directors or Assignees. 


Art. 40. As soon as the balance book shall have been de- 
livered by the agents to the eommissioner, the latter, shall 
VOL, II. 2 
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draw up, within three days at the furthest, a list of the cre- 
ditors, which shall be delivered to the tribunal of commerce, 
and he shall cause them to be convened by letters, notices 
posted up and inserted in the newspapers. 

Arr. 41, Even before the completion of the balance books, 
the commissioner may convene creditors, according to the 
exigence of the case. 

Art. 42. The creditors above-mentioned shall assemble in 
the presence of the commissioner, on the day and at the place 
designated by him. 

Arr. 43. Any person appearing as a creditor at the meet- 
ing, and whose demand should be subsequently discovered to 
be collusive between him and the insolvent, shall incur the 
penalty ordained against accomplices in a fraudulent bank- 
ruptcy. 

Art. 44. The creditors assembled. shall present to the 
judge-commissioner, a triple list of the number of provisional 
assignees whom they deem fit to be appointed ; from this list 
the tribunal of commerce shall make the appointment. 


SECTION II. 
Of the termination of the Agent’s Functions. 


Art. 45, Within twenty-four hours after the appointment 
of the provisional assignees, the functions of the agents shall 
cease, and they shall render an account to the assignees, 
in the presence of the commissioner, of all their operations, 
and the situation of the insolvent’s estate. 

Art. 46. This account being rendered, the assignees shall 
continue the operations begun by the agents, and shall be pro- 
visionally charged with the whole management of the insol- 
vent’s estate, under the superintendence of the judge-commis- 
sioner. 


SECTION III. 
Of the compensation to the Agents. 


Art. 47. After the delivery of their account, the agents 
shall be entitled to a compensation which shall be paid to them 
by the provisional assignees. 
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Anzrt. 48. This compensation shall be regulated according 
to the nature and circumstances of the failure, on a basis which 
shall be established by a regulation of public administration. 

Art. 49. If the agents have been chosen from the creditors, 
they shall receive no compensation. 





CHAPTER VII. 
Of the operations of the Provisional Assignees. 


[We have not deemed this chapter, which is confined to a detail 
of the acts of the provisional assignees, of sufficient interest to en- 
title it to the space it occupies. The chapter is divided into four 
sections, and from the title of those, the reader will perceive how 
little instructive is the detail they present. The first treats 

Of the removal of the seals and the inventory. 

The second, 

Of the ere of the goods and moveables, and of the collection of the debts. 

The third, 

a the conservation of the rights and property of the insolvent. 
e fourth, 
Of proving the debts.] 





CHAPTER VIII. 


Of the Definitive Assignees and their functions. 
SECTION I. 

[ The first section simply provides for a meeting of the creditors, 
whose demands have been proved and confirmed according to the 
requisitions of the preceding chapter, of which the judge-commis- 
sioner is to be president. | 


SECTION II. 


Of the Concordat or Composition. 


Art. 83. No composition can take place between the cre- 
ditors assembled and the insolvent, until after the observance 
of the formalities above prescribed. 
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A composition shall not be concluded, except by consent 
of a majority in number; and three-fourths in amount, of the 
creditors whose debts have been verified and admitted, accord- 
ing to the list proved and registered, conformably to section 
iv. of chapter viz. otherwise the composition shall be void. 

Art. 84. The creditors who have a privilege by hypothe- 
cation duly registered, and those who have the security of a 
pledge, shall have no voice in the consultations relative to the 
concordat. 

Art. 85. If the examination of the transactions, books, and 
papers of the insolvent, give rise to a presumption of bank- 
ruptcy, there can be no compromise between him and his cre- 
ditors under pain of nullity : the commissioner shall attend to 
the execution of this provision. 

Art. 86. The concordat, if agreed to, shall be signed at the 
meeting, otherwise it shall be declared void: if the majority 
of the creditors present consent to the composition, but who 
do not constitute the three-fourth parts in amount, the delibe- 
ration shall be postponed for eight days at the furthest delay. 

Art. 87. The creditors opposed to the concordat, shall be 
required to make known their opposition to the assignees and 
to the insolvent, within eight days at the furthest delay. 

Art. 88. The composition shall be judicially ratified with- - 
in eight days after the judgment upon the oppositions. This 
ratification renders it obligatory on all the creditors, and pre- 
serves their lien respectively on the real property of the in- 
solvent : to this end, the assignees are required to cause to be 
recorded at the registry of hypothecation, the judgment of ra- 
tification, unless there be a contrary stipulation in the concor- 
dat. 

Art. 89. The ratification being notified to the provisional 
assignees, the latter shall render their final account to the in- 
solvent, in the presence of the commissioner; this account 
shall be examined and adjusted. In case of dispute, the tribu- 
nal of commerce shall decide. The assignees shall afterwards 
deliver to the insolvent the whole of his property, his books, 
papers, and effects. 

The insolvent shall give a release: the functions of the as- 
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signees shall cease, and a proces verbal of the whole shall be 
drawn up by the commissioner. 

Arr. 90. The tribunal of commerce may, on account of 
misconduct or fraud, refuse to confirm the concordat: and in 
that case the insolvent shall lie under the imputation of bank- 
ruptcy, and be remitted, of course, to the magistrate of safety, 
who shall be bound to prosecute him officially. 

If the concordat be confirmed, the tribunal shall declare the 
insolvent excusable, and susceptible of restoration, on the con- 
ditions expressed in the subsequent title of restoration. 











SECTION III. 






Of the Union of the Creditors. 






Art. 91. If no composition take place, the creditors as- 
sembled shall form, by the determination of the majority pre- 
sent, a contract of union; they shall appoint one or more 
definitive assignees: they shall also appoint a treasurer who 
shall receive all the money due to the insolvent’s estate from 
any source whatever. The definitive assignees shall receive 
the account of the provisional assignees in like manner as has 
been declared in regard to the account of the agents in Art. 46. 

Art. 92. The assignees shall represent the mass of the 
creditors ; they shall proceed to the adjustment of the balance 
book, if there be occasion. 

They shall, in virtue of the contract of union, and without 
any other warrant, proceed to the sale of the real property of 
the insolvent, of his goods and moveable effects, and the liquida- 
tion of his debts receivable and payable. the whole under the 
superintendence of the commissioner, and without any neces- 
sity of citing the insolvent. | 

Arr. 93, In every case the wearing apparel and furniture 
necessary for the personal use of the insolvent and his family 
shall be delivered to him, with the approbation of the commis- 
sioner and on the proposal of the assignees, who shall draw up 
a list of the articles so delivered. 

Arr. 94, If no presumption of bankruptcy exist, the insol- 



























* 
180 FRENCH BANKRUPT LAW. 


vent shall have aright to ask, by way of assistance, an allow- 
ance out ofhis estate : the assignees shall propose the proportion 
which shall be determined by the tribunal on the report of the 
commissioner, according to the necessities and the extent of the 
family of the insolvent, his honesty, and the more or less loss 
his creditors may sustain. 

Art. 95. At every meeting of the creditors, the commis- 
sioner of the tribunal of commerce shall render an account of 
the circumstances of: the failure, on which the tribunal shall 
pronounce, as is declared in art. 90, whether the insolvent be 
excusable or not, and susceptible of restoration, (d’étre réha- 
bilité.) 

In case the tribunal of commerce make no order in favour 
of the insolvent, he shall lie under the imputation of bankrupt- 
cy, and be remitted to the magistrate of public safety, con- 
formably to the regulation of art. 90. 





CHAPTER IX. 


Of the different species of Creditors,and their rights in case 
of Insolvency. 


SECTION I. 
General Provisions. 


Arr. 96. If there be no execution against the real property 
of the insolvent levied before the appointment of the defini- 
tive assignees, they solely shall be authorized to institute pro- 
ceedings for the sale of the same, which they shall be bound 
to prosecute, within eight days, according to the mode here- 
inafter prescribed. 

Axr. 97. The assignees shall present to the commissioner 
a list of the creditors claiming to be privileged by a lien on 
the moveables, and the commissioner shall authorize the pay- 
ment of these claims out of the first money received. If any of 








* 
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the creditors dispute the privilege, the tribunal shall decide : 
the costs shall be borne by those whose demands are rejected, 
and shall not come out of the common fund. 

Art. 98. The creditor holding a joint and several obliga- 
tion, between the insolvent and other persons,‘who are also in 
a state of insolvency, shall participate in the dividends of all 
their respective estates, until he be fully paid. 

Art. 99. The creditors of the insolvent who are fully se- 
cured by pledges, shall have their names enrolled in the gene- 
ral mass, only by way of memorandum. 

Art. 100. The assignees shall be authorized to redeem the 
pledges, for the benefit of the insolvent’s estate, by paying the 
amount of the debt. 

Arr. 101. If the assignees do not redeem the pledge, and 
it be sold by the creditor for a higher price than the amount 
of the debt, the surplus shall be paid over to the assignees ; if 
the price fall short of the debt, the creditor holding the pledge 
shall be entitied to a dividend on the insolvent’s estate, for the 
balance due to him. 

Art. 102. The creditors who hold a guaranty shall be in- 
cluded in the mass, with a deduction of the sums they shall 
have received from the surety : the surety shall be included 
in the same mass, for so much as he shall have paid in dis- 
charge of the insolvent. 


SECTION lI. 
Of the rights of Mortgage Creditors. 


Art. 103. When the distribution of the proceeds of the real 
property shall be made previously to that of the proceeds of 
the personal property, or simultaneously with it, the mortgage 
creditors solely, whose demands are not satisfied out of the 
real property, shall come in for what remains due to them, 
rateably with the simple contract debtors, on the funds of the 
general mass. 

Art. 104. Ifthe sale of the personal property precede that 
of the real, and there should be occasion for one or more di- 





—Oe~ ee wwe =. eee eee 





182 FRENCH BANKRUPT LAW. 


vidends of the money thence arising, before the distribution 
of the proceeds of the real property, the mortgage creditors 
shall come in for their share of those dividends, in proportion 
to their full demands, subject, however, should the case hap- 
pen, to the deductions hereafter mentioned. 

Art. 105. After the sale of the real property, and the judg- 
ment declaring the order of the different mortgage creditors, 
those among them who are entitled to a preference by priority 
of date for the whole amount of their demands on the real 
estate, shall receive the same, according to their classification, 
subject toa deduction of the sums which they may have al- 
ready received from the simple contract fund. 

The sums thus deducted shall not remain in the privileged 
fund, but return to the simple contract fund, for the benefit of 
which a distinction shall be made. 

Arr. 106. With respect to mortgage creditors, who shall 
be entitled to a partial payment only out of the proceeds of the 
real estate, the following rule shall be adopted : 

Their rights in the simple contract fund shall be finally de- 
termined by the amount for which they shall remain creditors, 
after the adjustment of their respective quotas in the real es- 
tate ; and the money which they shall have previously received 
beyond this proportion, shall be retained out of their quota 
from the real estate, and return to the simple contract fund: 

Art. 107. The mortgage creditors whose demands are ex- 
cluded from a participation in the real estate, shall be con- 
sidered as purely and simply contract creditors. 


SECTION III. 
Of the rights of Married Women. 


Art. 108. In cases of insolvency, the rights and privileges 
of married women, at the time of the publication of the present 
law, shall be regulated as follows :— 

Art. 109. Women married under the dotal regulation, 
those with separate property, and those who having married 
under the regulation with respect to community of property, 








FRENCH BANKRUPT LAW. _ 183 


shall not have put their real property in community, shall re- 
sume their exclusive right to it, and to whatever other real 
property shall come to them by inheritance, donation, or be- 
quest. | | 
Arr. 110. They shall equally resume their exclusive right 
to the real property purchased by them and in their names, with 
money arising from the said inheritances and donations, pro- 
vided the application of the same be expressly declared in the 
title deeds, and the origin of the money be proved by an in- 
ventory or some other authentic document. 

ArT. 111. Under whatever regulation the marriage con- 
tract may have been formed, except in the case provided for in 
the preceding article, the legal presumption is, that the pro- 
perty acquired by the wife of an insolvent belongs to her hus- 
band, was bought with his money, and ought to go into the 
mass of his estate, saving to the wife the right to produce procf 
of the contrary. 

Art. 112. The right of reclamation, resulting from the pro- 
visions in the 109th and 110th articles shall be subject to 
the charge of the debts, liens, and mortgages, with which the 
property may be encumbered, either by her voluntary con- 
sent, or by judicial award. _ 

Arr. 113. The wife cannot advance any claims to the estate 

of her insolvent husband, by reason of advantages stipulated 
for her in the marriage contract ; nor shall the creditors, in 
any case, avail themselves of the stipulations made by the 
wife in favour of the husband in the same contract. 
- ArT. 114. In case the wife has paid debts for her husband, 
the legal presumption is that she has paid them with the me- 
ney of her husband ; and unless she prove the contrary, as is 
provided by article 111, she can have no right to a reimburse- 
ment, 

Art. 115. The wife, whose husband was in trade when 
their marriage took place, and who shall have brought to him 
money, or property, as a dowry, which she can verify by au- 
thentic documents, and which has been alienated during the 
marriage, shall have a lien for the restitution of said property, 
and as an indemnity for debts jointly contracted with her hus- 
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band, only on the real estate of her husband, at the period of 
their marriage aforesaid. | 

Arr. 116. The provision contained in the preceding article, 
shall be applicable to the wife of a merchant, who became such 
subsequent to their marriage, not being at the time of their 
marriage of any determined profession, but whose father was 
then a merchant. 

Art. 117. The wife, whose husband had, at the period of 
their marriage, a determined profession, other than that of a 
merchant, shall be exempted from the provisions in articles 
113 and 115, and shall enjoy all the privileges of lien and right 
of mortgage, granted to married women by the Code Napo- 
Jeon; nevertheless, this exception shall not be applicable to 
the wife whose husband should engage in commerce, within 
the year next succeeding the celebration of the marriage. 

Arr. 118. All the furniture, personal property, diamonds, 
pictures, plate, and other articles as well for the use of the 
husband as that of the wife, under whatever regulation the 
marriage contract may have been formed, shall go to the cre- 
ditors, without reserving for the wife any thing but the neces- 
sary clothes and linen which shall be granted to her conforma- 
bly to the provisions of art. 93. 

The wife may, however, retain the jewels, diamonds, and 
plate, which she can prove by a legally certified ‘ist, or any 
good and creditable inventories, came to her solely by inherit- 
ance. 

Art. 119. The wife, who shall have conveyed away, se- 
creted, or concealed, any of the effects mentioned in the pre- 
ceding article, any merchandise, commercial bills, securities, 
or ready money, shall be compelled to restore the same to the 
creditors, and be prosecuted besides as an accomplice in fraudu- 
lent bankruptcy. 

Art. 120. The provisions contained in the present section 
shall not be applicable to the rights and privileges of married 
women, acquired before the publication of the present law. 
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CHAPTER X. 


Of the Dividends among the Creditors, and the liquidation 
of the personal Property. 


{This chapter is confined to the distribution ofthe dividends and 
the settlement of the accounts of the assignees. It provides fora 
rateable dividend of the insolvent’s estate, and the rest of the pro- 
visions are the petty, but necessary, details of the settlement of the 
accounts of the assignees. ] 


CHAPTER XI 
Of the mode of selling the real Property of the Insolvent. 


Art. 127. The assignees of the union of the creditors, shall 
proceed, under the authority of the commission, to the sale of 
the real property, observing the forms prescribed by the Code 
Napoleon, for the sale of the estates of union. 

ArT. 128. During eight days after the adjudication of sale, 
every creditor shall have a right to bid. The bids cannot be 
less than a tenth part of the adjudicated price. 





TITLE II. 
Of the Assignment of the Estate. 


Art. 129. The assignment of the insolvent’s estate is either 
voluntary or judicial. 

Arr. 130. The effects of the voluntary assignment are de- 
termined by the agreement between the insolvent and the 
creditors. 

Art. 131. The judicial assignment does not extinguish the 
claim of the creditors to the property which the insolvent may 
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afterwards acquire; it has no other effect than to exempt the 
debtor from personal imprisonment. 

Art. 132. The insolvent who shall be in a condition to 
claim the judicial assignment, shall be required to make his 
request to the tribunal, who will cause the necessary proofs 
to be laid before them: the claim shall be advertised in the 
public papers, conformably to article 683 of the code of civil 
procedure. 

Art. 133. This claim shall not suspend the effect of any 
prosecution, saving to the tribunal the right to order, on hear- 
ing the parties, a provisional stay of proceedings. 

Art. 134. The insolvent admitted to the benefit of the as- 
signment, shall be required to make or ‘confirm it in person, 
and not by attorney, his creditors being notified at the tri- 
bunal of commerce of his domicil, and if no tribunal of com- 
merce be there, at the commercial house, on a session day. 
The declaration of the insolvent, in the latter case, shall be 
verified, by the report of the bailiff, signed by the mayor. 

Art. 135. Ifthe debtor be in custody, the order admitting 
him to the benefit of the assignment shall order him to be 
brought up with the requisite and customary precautions in 
similar cases, to the end that he make his declaration conforma- 
bly to the preceding article. 

Art. 136. The name, and surname, profession, and residence 
of the debtor, shall be inserted in the tablets destined for this 
purpose, and placed in the auditory of the tribunal of commerce 
-of his domicil, or in that of the civil tribunal: when there is 
no tribunal of commerce, in the hall of the town-house, and on 
the exchange. 

Arr. 137. In execution of the judgment, which shall admit 
the debtor to the benefit of the assignment, the creditor may 
cause to be sold the personal and real estate of the debtor, and 
the same proceedings in regard to their sale shall be adopted, 
as are prescribed for the sale made by the union of creditors. 

Arr. 138. The following persons shall not be admitted to 
the benefit of assignment: 

ist. Persons guilty of stellionate, fraudulent bankrupts, 
persons convicted of theft or swindling, or accountable agents. 

2nd. Foreigners, guardians, administrators, or depositaries. 
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TITLE II. 
Of stoppage in Transitu. 


Art. 139. The vendor may, in case of failure, stop in tran- 
situ, or reclaim the goods by him sold and delivered, and the 
price of which has not been paid to him, in the cases and on 
the conditions hereinafter expressed. 

Art. 140. Stoppage zn fransitu can take place only when 
the goods consigned are still on the way to their destination, 
whether by land or water, and before they have been received 
into the warehouse of the insolvent, or that of his factor or 
agent, charged with selling them for the account of the in- 
solvent. 

Art. 141. They cannot be stopped 27 transitu, if, before 
their arrival, they have been bond fide sold, according to the 
invoices and bills of lading, er bills of transportation. 

Art. 142, In case of stoppage zn transitu, the vendor shall 
be bound to indemnify the estate of the insolvent for all ad- 
vances for freight, or transportation, commission, insurance, 
or other charges, or to pay. the sums due for these expenses, 
if they have not been discharged. 

Art. 143, Stoppage zn ¢ransitu can be exercised only on 
the goods which shall be recognised and identified, and when 
it shall be evident that the bales, casks, or packs, in which they 
were, at the time of sale, have not been opened, that the cords 
or marks have not been altered or taken off, and that the goods 
have undergone no change whatever in their nature or quantity. 

Art. 144. Goods consigned to the insolvent as a deposite, 
or to be sold on account of the consignor, may be reclaimed 
as long as they exist in specie, wholly or in part. In case of 
a consignment for sale on account of the consignor, the price 
even of the goods, if sold, may be recovered, if it has not been 
paid over or passed in account current between the insolvent 
and the buyer. 

ArT. 145. In every case of stoppage in fransitu, except 
those of deposite and consignment, the assignees of the in- 
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solvent’s estate shall have the right to retain the goods sold, on 
paying to the claimant the price agreed for, between him and 
the insolvent. 

Art. 146. Remittances of commercial securities, or of any 
other instruments of writing not yet due, or due and not yet 
paid, and which shall be found in the possession of the insol- 
vent at the period of his failure, may be recovered, if these 
remittances were made by the proprietors with an order only 
to collect their value, and keep the same subject to his dis- 
posal, or if they have been specially appropriated by him to the 
payment of acceptances or bills drawn payable at the domicil 
of the insolvent. | 

Art. 147. Recovery may also be had of remittances made 
without acceptances, or special appropriation, if they be entered 
in an account current, by which the owner should appear only 
as acreditor ; but it shall be barred, if at the period of the re- 
mittances he was a debtor in any sum whatever. 

Art. 148. In cases in which the law permits stoppage in 
transitu, or reclamation, the assignees shall examine the 
claims; they may admit them, subject.to the approbation of 
the commissioner: if a controversy take place, the tribunal 
shall decide, after hearing the commissioner. 


TITLE IV. 
OF BANKRUPTCIES. 
CHAPTER I. 


Of simple Bankruptcy. 


Arr. 149. The insolvent merchant who shall be found in 
one or more of the following cases, shall be prosecuted for the 
offence of simple bankruptcy, and may be convicted of the 
same, namely : 

ist. If the expenses of his household, which he is required 
to enter monthly on his journal, are adjudged to be excessive. 
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od. If it be proved that he has wasted large sums in gaming, 
or in operations of mere hazard. 

3d. If it appear from his last inventory, that his property 
and credits being fifty per cent. less than his debts, he has 
borrowed considerable sums of money, and has sold his goods 
at a loss, or below the market price. 

4th. If he has issued his signature and become responsible 
for a sum triple the amount of his property, according to his 
last inventory. 

Art. 150. The insolvent may be prosecuted as:a simple 

bankrupt and declared such ; 
If he has not made in the clerk’s office the declaration pre- 
scribed in article 440 ; 

If, after having ahénnited himself, he shall not return and 
appear in person, before the agents and assignees, within the 
periods limited by law, unless prevented by a legitimate ob- 
stacle ; 

If he produce books irregularly kept, though the irregula- 
rities be not indicative of fraud, or if he do not ; produce all 
his books ; 

If, being concerned in a partnership, he has not conformed 
to the rules prescribed by article 440. 

Art 151. The cases of simple bankruptcies shall be tried 
by the tribunals of correctional police, at the instance of the 
assignees, or on complaint of any creditor of the insolvent, or 
on the official information of the public prosecutor. 

Art. 152, The expenses of prosecution for simple bank- 
ruptcy shall be borne by the general fund, in cases where the 
complaint shall have been made by the assignees of the in- 
solvent. 

Art. 153. In cases where the prosecution shall have been 
instituted on complaint of a creditor, he shall bear the expenses, 
if the accused be acquitted ; but if convicted, the expenses shall 
be borne by the general fund. 

Art. 154. The imperial prosecutors are required to inter- 
pose an appeal from all the judgments of the tribunals of cor- 
rectional police, when in the course of the investigation they 
shall have discovered that the accusation of simple bankruptcy 
is of a nature to be converted into fraudulent bankruptcy. 
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Arr. 155. The tribunal of correctional police, on declaring 
the party guilty of simple bankruptcy, must, according to the 
nature of the case, sentence the bankrupt to imprisonment, for 
a term not less than a month, nor more than two years. 

The judgment shall be posted up, and also published in a 
newspaper, conformably to art. 683 of the code of civil pro- 
cedure. 


CHAPTER II. 
Of fraudulent Bankruptcy. 


Art. 156. Every insolvent merchant who shall be found 
inone or more of the following cases, shall be declared a fraudu- 
lent bankrupt, namely : 

Ist. If he has stated fictitious losses, and expenses, or does 
not account for the employment of all the money received by 
him. 

2d. If he has fraudulently conveyed away, or secreted any 
credit, any sum of money, goods, produce, or moveable effects. 

3d. If he has made fictitious sales, negotiations or donations. 

4th. If hehas, by covinand fraud, acknowledged debts to fic- 
titious creditors, either by false writings or constituting himself 
a debtor, by authentic instruments or engagements under pri- 
vate signature without any consideration. 

5th. If having been charged with a special commission to 
receive money, commercial securities, produce, or merchan- 
dise, for another person, or constituted a depositary for any of 
those objects, he shall have violated the trust and applied to 
his own use the funds or property confided to him. 

6th. If he has bought real estate or moveable effects by 
means of an assumed name. 

7th. If he has concealed his books. 

Art. 156. The insolvent maybe prosecuted for fraudulent 
bankruptcy, and found guilty; 

If he has kept no books, or if his books do not represent 
the real situation of his debts and credits; 
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If, having obtained a protection, he do not personally ap- 
pear, on a legal citation. 

Art. 157. Cases of fraudulent bankruptcy shall be prose- 
cuted ex officio in the courts of criminal judicature, by the 
imperial procureurs and their deputies, on public notoriety, 
or on the complaint and information either of the assignees 
or of a creditor. 

Ant. 158. If the accused be convicted of any of the mis- 
demeanors mentioned in the preceding articles, he shall un- 
dergo the punishment in the penal code against fraudulent 
bankrupts. 

Art. 159. Those persons who shall be convicted of privity 
with a fraudulent bankrupt, in concealing or conveying away 
the whole or any part of his personal or real estate, or of hav- 
ing collusively become his fictitious creditors, and who, at 
the verification and confirmation of the debts, shall persist in 
representing their demands as just and true, shall be declared 
accomplices of the fraudulent bankrupt, and suffer the same 
punishment. 

Arr. 160. Besides the punishments ordained against the 
accomplices in fraudulent bankruptcy, they shall also be de- 
creed, 

Ist. To restore to the come) fund of the creditors the pro- 
perty, rights, and claims, fraudulently obtained. 

2d. To pay into the said fund a sum in damages equal to 
that of which they attempted to defraud it. 

Art. 161. The sentences of the courts of criminal justice 
against bankrupts and their accomplices, shall be posted up 
and published in a newspaper, conformably to the directions 
in art. 683, of the code of civil procedure. 





CHAPTER JII. 


Of the administration of the property in case of Bank- 
ruptcy. 
Art. 162. In every case of prosecution and conviction, 


either of simple or fraudulent bankruptcy, all civil actions, 
VOL. If. 4 
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other than those mentioned in art. 160, shall remain separate 
and distinct from the criminal proceedings; and all the pro- 
visions relative to the property, enacted in cases of insolven- 
cy, shall be executed independently, and without the control 
or influence of the tribunals of correctional police, or the 
courts of criminal justice. 

Art. 163. The assignees of the insolvent’s estate shall, 
however, be bound to deliver to the imperial procureurs and . 
their deputies, all the exhibits, documents, papers, and infor- 
mation, which they may require. 

Art. 164. The exhibits, documents, and papers, dedivetied 
by the assignees, shall, during the prosecution, be kept for 
communication in the clerk’s office: this communication shall 
be made at the request of the assignees, who may take pri- 
vate extracts from them, or demand official ones, which shall 
be furnished by the clerk. 

Art. 165. The said exhibits, documents, and papers, shall, 
after the judgment, be returned to the assignees, who shall 
give a receipt for the same; excepting, however, such as 
shall be ordered by the court to remain in the office. 


TITLE V. 
Of Restoration. 


Ant. 166. Every demand of restoration to former rights 
and privileges, on the part of the insolvent, shall be addressed 
to the court of appeal, within whose jurisdiction he is domi- 
ciled. 

Art. 167. The demandant shall be required to join to his 
petition the acquittances and other documents, in proof of his 
having fully satisfied all his creditors, in principal, interest, 
and costs. 

Art. 168. The procureur-general of the court of appeal, 
on the communication which shall be made to him of the pe- 
tition, shall transmit copies of it, certified by him, to the im- 
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perial prosecutor of the tribunal of the district, and to the 
president of the tribunal of commerce of the domicil of the 
petitioner ; and if he has changed his domicil since the fail- 
ure, to the tribunal of commerce in the district where it took 
place, requiring them to collect all the information within 
their reach, on the truth of the facts stated in the petition. 

Art. 169. For this purpose, on the instance as well of the 
imperial prosecutor, as of the president of the tribunal of com- 
merce, a copy of the said petition shall remain posted up, for 
the space of two months, in the audicum of each tribunal of 
commerce, at the exchange, and in the town-house; and an 
abstract of the same published in the newspapers. 

Art. 170. Any creditor, who shall not have been paid his 
demand in full, with interest and costs, and any other party 
interested, may, during the publication, oppose the restora- 
tion, by a simple declaration at the clerk’s office, supported. 
by testimonial documents, if there be cause. The opposing 
creditor can never be a party in the proceedings instituted for 
the restoration ; his other rights, however, shall not thereby 
be impaired. 

Art. 171. After the expiration of two months, the impe- 
rial prosecutor, and the president of the tribunal of commerce, 
shall each transmit, separately, to the procureur-general of 
the court of appeal, the information which they shall have col- 
lected, the oppositions which may have been made, and the 
particular knowledge which they may have obtained in re- 
gard to the conduct of the insolvent; they shall add to the 
same their opinion on his petition. 

ArT. 172. The procufeur-general of the court of appeal 
shall cause to be rendered, on a review of the whole case, a 
decree in favour of the admission or rejection of the demand 
of restoration : if the demand be rejected it can never again 
be renewed. 

Art. 173. If the decree be in favour of restoration, it shall 
be addressed to the imperial procureur, and to the presidents 
of the tribunal which had cognizance of the demand. These 
tribunals shall cause a decree to be publicly read and recorded 
in their registers. 
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Art. 174. Persons guilty of stellionate, fraudulent bank- 
rupts, persons convicted of theft or swindling, or those who 
are accountable to others, such as guardians, administrators, 
or depositaries, and who have not rendered or adjusted their 
accounts, shall not be admitted to the benefit of restoration. 

Art. 175. Persons convicted of simple bankruptey, may 
be admitted to restoration if they have suffered the punish- 
ment pronounced upon them. ; 

Arr. 176. No merchant who has failed shall appear on the 
exchange, unless he has obtained his restoration. 


ART. Il. POLITICAL ECONOMY. 


WE insert the following detached observations on Political 
Economy, not because, we suppose them to be entirely new 
and original or perfectly accurate, but because the subject 
appears at present to possess a good deal of interest, and these 
remarks seem to place it, as to one particular at least, in a 
novel point of view. Their tendency is to show that the 
price of land is, generally speaking, the principle which re- 
gulates the wages of labour, the profits of stock, the interest 
of money, and the price of commodities; and that the price 
of land is itself regulated by wealth and population. They 
do not indeed amount to a complete demonstration of these 
propositions, nor were they intended as such; but we think 
they exhibit a train of thought which leads the mind to adopt 
them: and though on the one hand they may not be free 
from fallacies and erroneous statements, yet on the other, we 
believe they will be found not altogether destitute either 
of truth or interest. They contain, at any rate, some sugges- 
tions which we think are likely to be useful to more profound 
and ingenious inquirers than the author. This is, in our 
opinion, a sufficient reason for giving them a place in our 
pages ; and with this brief introduction we let them pass for 
what they are worth. 

\ 














POLITICAL ECONOMY. 


OF LABOUR. 


Lazour is any voluntary exertion of physical or intellec- 
tual power for the attainment of any proposed end. The la- 
bour of a ploughman consists in the exertion of physical 
power, that of a philosopher in the exertion of intellect. 
Mankind are naturally averse to all labour, and if they could 
subsist without it in any tolerable degree of ease or comfort, 
would probably neglect it altogether. There is, however, 
nothing to be had in this life which contributes essentially to 
the preservation of man’s existence, or to his happiness, with- 
out labour. When the Almighty banished our first parents 
from the Garden of Eden, and pronounced'upon Adam that 
angry sentence, “in the sweat of thy brow shalt thou eat 
bread all the days of thy life,’”” he doomed his whole posterity 
to endless toil. It was a just and righteous judgment which 
is every day fulfilled in the person of every son of man. 

But though man is naturally indolent, his indolent disposi- 
tion is easily overcome, and yields in a great measure to habit. 
Every laborious operation is greatly facilitated by frequent 
repetition. There are many things which we cannot do at all 
the first time we make the attempt, but which after repeated 
trials become perfectly easy. Of this nature are nearly all 
the operations in the mechanic arts, the operation of playing 
- upon musical instruments, the exercises of dancing, swimming, 
&c. It is the constant experience of this fact which encourages 
men to persevere in laborious efforts, however difficult at 
first ; they very soon find that the most irksome and disagree- 
able operations may be rendered easy and pleasant by being 
frequently repeated. Indeed were it otherwise, the necessity 
of toil to which man is subjected would be intolerable. If the 
same reluctance to labour, the same unwillingness to exert 
his faculties which a man feels at first, were to continue al- 
ways, one half of the human race would endure every thing 
but absolute starvation rather than labour, and the increase of 
the species as well as the improvement of society would make 
but slow progress. , 
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It is that facility of performing laborious operations, ac- 
quired by habit, which we denominate mechanical skill. This 
term is sometimes used, indeed, to denote any peculiar power 
which an individual possesses of obviating difficulties which 
occur in the arts, and of contriving ways and means to dimi- 
nish the labour necessary for the accomplishment of given 
ends; but it more properly means dexterity and expertness 
in the performance of acts which require to be done by the 
hand of man and often repeated. 

Habit not only renders more easy all kinds of manual la- 
bour, but greatly facilitates also the labour of the mind, to 
which men in general are far more averse than to the exer- 
tion of bodily strength. The labour of the mind consists in 
confining the attention steadily for a considerable length of 
time to one thing ; in fixing the thoughts upon one subject. 

That state in which the mind enjoys the greatest degree of 
ease, and to which it is most strongly inclined, is the state in 
which it is while roving freely from one subject to another, 
and while its thoughts ‘* wander as the fool’s eyes to the 
ends of the earth.”” This, however, is a state precisely op- 
posite to that of labour, and while the mind continues thus 
engaged, or rather disengaged, and free to bestow its attention 
‘where it listeth,” it cannot possibly make any valuable ac- 
quisition for itself, or render any service to mankind. 

The greater the amount of the necessaries or luxuries of 
life a given quantum of labour, or a given degree of personal 
exertion, is capable of producing, the greater will obviously 
be its value. Therefore, if in any country a given quantum 
of labour employed in any way will produce a certain amount 
of the necessaries or luxuries of life, and if in another coun- 
try the same quantity of labour employed in the same way 
will produce double that amount, it is plain that other things 
being equal, the wages of labour in the last will be, or at any 
rate, ought to be, just twice as high asin the first. Hence the rea- 
son is clear why labour is higher in the United States than in 
England. In the United States there is an indefinite quantity 
of new and fertile land, which by the application of little 
labour may be made to produce in almost infinite abundance, 
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while in England the greater part of the land having been 
long under cultivation, and its natural powers being exhaust- 
ed, or kept alive only by artificial means, great labour is re- 
quired, to produce a com paratively small quantity of the usual 
fruits of the earth. By the application of manure, and from 
the effect of a superior system of agriculture, this exhaustion 
has been more than repaired, and the average produce of an 
acre of ground in that country is much greater than it is in the 
United States ; but every thing considered, more labour is 
required to raise a given quantity of raw produce in that coun- 
try than in this. 

From this it would seem to follow, that the wages of labour 
must necessarily decline as the population of a country in- 
creases; for the natural powers of the soil continually diminish 
with the continual increase of the demand for the necessaries of 
life, and consequent increased cultivation of the earth. Whereas 
it has been generally found, we believe, that the wages of 
labour in every country, are slowly, but continually, on the 
rise, and on this ground it may possibly be thought that the | 
above position cannot be true. But it must be borne in mind, 
that the labour of man is.not confined exclusively to cultivation, 
and that in everycountry a very large portion of it is applied 
to the. mechanic arts and to commerce, in whose various 
branches there is a constant increase and accumulation of skill 
and dexterity, and a continual succession of new discoveries 
and inventions, by which their operations are every day fa- 
cilitated. These causes, by rendering the productions of com- 
merce and the arts more easily attainable, render labour in 
these departments more valuable, and tend to counteract and 
overbalance that depression of its price which is produced by 
the diminution of the powers of the soil. The gradual rise of 
labour, therefore, instead of proving the above theory false, 
proves nothing more than that nations generally improve 
more rapidly in the arts and in commerce than the soil im- 
poverishes. The progressive improvement of agriculture it- 
self has also the same counteracting effect. 

It is not quite clear, however, that wages do in fact in- 
crease as population increases, and as nations improve in the 
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arts, in commerce, and in agriculture. That a rise takes place 
in their money price is, we believe, pretty well established, 
or at any rate, there are some good reasons to think that such 
is the case ; but whether the increased wages, in general, are 
sufficient to enable the labourer to obtain a greater, or even 
the same quantity of the necessaries of life as before the in- 
crease, is extremely problematical. From some facts which 
have come to our knowledge relating to this and to other 
countries, we are induced to believe, that as nations increase 
in wealth, and as they advance in civilization and refinement, 
the condition of the labouring classes in society is so far from 
being meliorated that it is rendered worse ; and that instead 
of being enabled, by the advance of wages, to obtain the neces- 
saries of life in greater abundance or with greater ease, they 
are compelled to submit to greater privations and hardships— 
that their circle of enjoyments is contracted rather than en- 
larged. In England, labouring men were formerly accustomed 
to a much freer use of animal food than at present ; indeed at 
this day they seldom taste it except on extraordinary occa- 
sions, or on holidays; and in many parts of the United King- 
dom the consumption of animal food among this class of men 
is much diminished within the last sixty years, notwithstand- 
ing wages have been at least tripled in that time. This cer- 
tainly seems to indicate that the advance in the price of labour 
is only nominal, and that in reality it has declined. 

How far the increase of population tends either to increase 
or diminish the price of labour, and which of these two op- 
posite effects it produces, or whether it is entirely neutral, 
are curious, interesting, and important questions. On the 
one hand, an increase of population adds to the number of 
labourers, and on the other, it increases the quantity of labour 
necessary to be performed, to enable one generation to live as 
well as that which went before it, or better. 

If there were no such thing as money, labourers must of 
necessity be paid either in the produce of their own labour 
or in some other commodity; and if paid in other commo- 
dities, they would doubtless receive, or ought to receive, the 
same value as if paid in kind. That value would be the actual 
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their labour, which must always be the same, whatever may 
be the mode of payment. Where money exists, they are paid 
in money, because of the convenience of paying them in that 
manner; and they do not receive more or less than they 
would if there were no money, and they were to be paid 
in kind or in commodities different from those in the pro- 
duction of which they are employed. The wages of labour 
are therefore, in effect, that part of its produce which is given 
to the labourer, as a compensation for devoting his strength 
to the service of another. In some cases also he is paid for 
his skill, as is the case with those who labour at the mechanic 
arts, and many other employments. Labourers employed in 
tillage are in general paid only for the exertion of their 
strength; and there is good reason to think that agricultural 
wages are the ultimate standard by which the price of labour, 
in all other departments of industry, is measured and regu- 
lated. 3 
When the amount of this compensation has been once fixed 

in any country, there is in general little difficulty in disco- 

vering the causes, either of its occasional fluctuations, or its 

permanent enhancement or depression. But to discover by 

what law it is originally determined, is one of the greatest 
difficulties in. political economy. 

On the one hand the reason is plain why the labourer is 
paid something, and on the other it is equally plain why. he 
does not receive the whole produce of his labour; for if he 
were to receive no part of it, he would have no inducement to 
labour; and if he were to receive all, there would be none to 
employ him. It is clear too, that he must receive enough to 
support his animal existence, with a moderate degree of com- 
fort—that is, to satisfy the calls of hunger, and furnish him 
with sufficient lodging and raiment to protect him from the 
inclemency of the seasons. But labourers in almost all coun- 
tries do in fact receive more than this. The amount of this 
excess varies in different countries, and in the same country 
at different periods ; yet it is always something ; and why it 
should be one sum, or why it should bear one proportion 
to the whole produce of labour, rather than another—whether 
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it is universally the same, on an average, in all countries and 
at all times, or whether it progressively increases or dimi- 
nishes, with the progressive advancement of wealth and po- 
pulation,—are truly most difficult questions, and appear to 
involve all the most important secrets of political economy. 
Their solution, if ever accomplished, will, we believe, un- 
fold to us the whole mystery of that extremely dark and ob- 
scure subject. 

That this proportion is not fixed by compact, we ome ; 
that it is fixed by caprice, would be absurd to suppose ; and its 
determination must, therefore, be the result of some moral or 
physical law which we are either unacquainted with or do 
not know how to define. Whatever that law may be, it is 
highly probable that it is intimately connected with the law 
which originally determines the profits of stock—perhaps, 
indeed, it is the same—and if so, the importance of discover- 
ing it is certainly very great. 

Another very important question in political economy is— 
What is the law which regulates the exchangeable value of 
Jand ? 

It is plain enough in general that the value of a given per- 
tion of land must depend upon the quality of its soil, or upon 
its productive powers. But it is equally plain, that land in 
certain situations will have no exchangeable value, whatever 
may be its fertility; and that in others where its quality is 
very indifferent, it will yet bear a high price. | There are 
many parts of Louisiana in which the lands are exceedingly 
fertile, but will not sell at all; and in the vicinity of New- 
York, the poorest land is frequently sold at the most extrava- 
gant rate. 

Now what is the reason of this? It may be said no doubt 
that the value of lands near New-York arises from their vici- 
nity to a great market. But if the exchangeable value of raw 
produce, in common with that of all other commodities, de- 
pends, as it no doubt mainly does, upon the cost of its pro- 
duction, and raw produce eosts more to raise it here than in: 
Louisiana, in the same proportion that the quality of land 
there exceeds that of land here, as must plainly be the ease,’ 
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why is not the land here abandoned and the land there taken 
up? Why do men give large sums of money for lands in the 
neighbourhood of New-York, when they can obtain else- 
where fora nominal sum lands which will yield an equal profit? 








OF WEALTH. 










Weatra may be defined to be the possession of the means 
of human subsistence in a great or unusual quantity. By sub- 
sistence we do not here mean merely enough to sustain ani- 
mal life, and prevent man from perishing; but that on 
which he may live easily and comfortably without any, or at 
most with a very moderate degree of exertion. Under this 
term wealth, therefore, we would comprehend all kinds of 
commodities, and include not only those things which men 
eat and drink, but also all those things of which they make use 
to procure sustenance; not only their domestic utensils and 
furniture, but their raiment and the implements with which 
they perform their labour, as well as the animals which they” 
are accustomed to tame and employ in labouring for them. 
In this sense the term wealth embraces all material objects 
to which any value or importance is attached by mankind, 
and which cannot be freely procured by all men in all situa- 
tions, without any exertien either of body or mind. 

Common air and water, although they are things of inesti- 
mable value, yet because they exist in the greatest abun- 
dance, and because in general no labour is requisite to procure 
them, are not considered as articles of wealth. 

It is plain that the wealth of an individual is in proportion 
to the means he possesses of supporting himself and others, 
with the greatest possible degree of enjoyment. The num- 
ber of individuals to be supported being given, he who pos- 
sesses the means of supporting them for the longest time with 
the greatest degree of ease and comfort, is the richest man. 
This is also true of nations as well as individuals. One na- 
tion is richer than another because it possesses in greater 
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abundance those commodities upon which men live, and 
which add to their enjoyments. 

All things which have any value in the eyes of man derive 
it from these two considerations, viz.: that they are capable 
of sustaining his existence, or possess the power of increasing 
its enjoyments, and because they cannot be obtained without 
some exertion, either of his physical or intellectual powers. 
Of two things which possess the same power or quality of sus- 
taining life, or increasing its enjoyments, that is the most 
valuable which requires the greatest degree of exertion to 
procure it ; and of two things which require the same degree 
of exertion to procure them, that possesses the greatest value 
which will support life the longest, and with the greatest de- 
gree of enjoyment. 

From these remarks it is manifest, that every commodity 
possesses two descriptions of value—that which arises from 
its power to support life, or add to its enjoyments, and that 
which arises from the labour necessary to obtain it. That 
value which arises from the first consideration constitutes 
what we call the intrinsie value of a commodity ; while that 
which arises from the latter, constitutes its value in exchange. 
As long as the inherent qualities of a commodity remain the 
same, its intrinsic value cannot vary ; and these being subject 
to no change, other than what arises from decay, this descrip- 
tion of value is permanent, and incapable of alteration. 

The intrinsic value of a given quantity of corn, for instance, 
is the same in one age and in one country as in another, be- 
cause its power to sustain life is always equal while it con- 
tinues sound. But its value in exchange is subject to constant 
fluctuations, and is continually varying from age to age, and 
from one country to another. This proceeds from the va- 
rieties of soil and climate, from the abundance or scantiness 
of crops, and from the fact that the demand for it is some- 
times greater and sometimes less. 

In exchange, the value of a commodity, whatever may be 
its intrinsic \value, or the labour ‘necessary to obtain it, may 
be increased indefinitely by diminishing its quantity ; or, what 
is the same thing, by increasing the demand for it, or the cen- 
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sumption of the article. The value thus given to a commo- 
dity may be called fictitious, because it is produced by cir- 
cumstances of a local, accidental, and temporary character, 
which have nothing permanent in their nature, and cannot 
endure. | 

The supply being limited, the exchangeable value of any 
commodity varies in proportion to the demand, to which it al- 
ways bears a direct ratio—the demand being limited, it is in- 
versely as the supply; and if both are fixed, it remains the 
same until its value is affected by some variation in the quan- 
tum of labour required to produce it. If of two commodities 
equal quantities may be produced by the same amount of la- 
bour, or the same degree of exertion, and the ratio between 
the supply of the one and the demand for it, is the same with 
the ratio between the supply of the other and the demand for 
that, their exchangeable values will be precisely equal, and 
any given quantity of the one will exchange for an equal quan- 
tity of the other. There is no permanent difference in the 
exchangeable values of commodities, but what arises from the 
fact that different degrees of labour are required to produce 
them. That difference of value which depends upon the pro- 
portion between the supply and the demand, cannot be per- 
manent, because there is no one commodity produced by the 
labour of man which cannot be multiplied to any extent ordi- 
narily required, by devoting to its production any additional 
and indefinite amount of labour, within the power of man to 
perform. By this means the proportion between the supply 
and demand may be fixed at any required ratio; and every 
difference of value arising merely from this cause be re- 
moved. 

Land also may be reckoned among those things which con- 
stitute wealth; and nearly all the observations we have just 
made concerning the difference between the exchangeable and 
intrinsic values of commodities, will apply with equal force 
to land. The intrinsic value of land depends upon its pro- 
ductive power; and if it could be obtained in any quantity— 
if there were land enough for every man to occupy as much of 
itas he pleased—this value would be in exact proportion to 
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its fertility. It is plain, that of two acres of ground, that is 
intrinsically the most valuable which will yield the greatest 
quantity of raw produce with the same degree of labour. 

But if land were so abundant that every man might occupy 
as much of it as he pleased, whatever might be its fertility, 
that is, however great its intrinsic value, it would in that case 
possess no exchangeable value. If the earth were boundless 
in extent, and equal throughout in fertility, no man would 
give any thing for land; because it would be absurd to give 
a thing in exchange for that which might just as easily be 
obtained without. It must have been a long time after the 
creation of man before land became a subject of barter; and 
it is manifest that this could not have taken place until the 
human race had considerably multiplied, and had spread them- 
selves over a large portion of the earth. The earliest account 
which history gives of the sale of land, is that given in the 
book of Genesis of the sale made by Ephron the Hittite to 
Abraham of the field of Macpelah, which Abraham bought 
for a burying place, and for which he paid four hundred she- 
kels of silver, ‘* current money of the merchant.”? This is 
generally computed to have been about four hundred years 
after the flood. | 

From the manner in which Ephron speaks on this occasion, 
concerning the value of the field, it is to be inferred, that the 
sale of land, at that time, was a common occurrence. He says, 
without any apparent hesitation, that it is worth ‘* four hun- 
dred shekels of silver.”” The same inference may be drawn 
from Abraham’s offering in the first instance to buy it, before 
any price was asked by Ephron. It is highly probable, that 
land was bought and sold before the flood, and that the idea 
of trade and barter was very familiar with Noah and his sons. 

While men have ground enough to cultivate, they will con- 
tinue to multiply and increase until its whole surface is in a 
great measure covered with inhabitants; and in the progress 
of population the time very soon arrives when the earth ceases 
to be common, and when men cease to enjoy the liberty of 
occupying land wherever they please. 

Society speedily reaches that state of things, in which the 
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number of landholders is less than the whole number of able- 
bodied males of full age and of strength sufficient to till the 
ground. The earth becomes parcelled out among an indef- 
nite portion of the population of a country, and its possessors 
acquire, by degrees, an exclusive right of possession, which 
the rest of mankind respect in a greater or less degree. To 
induce them to abandon this possession, something must be 
offered them which they hold in some sort of estimation— 
to which they attach some value—in other words, their land 
must be bought by those who wish to obtain it. 

Although the earth were boundless in extent, yet if it were 
not equally fertile throughout, the most fertile parts would 
possess an exchangeable value, and would be bought and sold ; 
unless indeed the very supposition that the earth were bound- 
less, is held to imply the existence of an unlimited quantity of 
fertile, as well as unfertile land. This, however, is not what 
we mean. The supposition which we intend is, that the 
whole extent of the earth were unlimited, but that it contained 
only a definite quantity of the most fertile land. It is evi- 
dent that land of this description would, in the course of time, 
acquire an exchangeable value, and become the subject of 
barter. | 

It follows, from the above positions, that the exchangeable 
value of land must necessarily increase by a continual acces- 
sion in proportion as the population of a country is multiplied ; 
and that the extent of surface and the degree of fertility be- 
ing given, the price of land will always bear a direct propor- 
tion to the number of inhabitants, and their means of purchas- 
ing it; that is to say, to the wealth and population of the 
country. 

To buy land is to give in exchange for it some commodity, 
and this commodity, whatever it may be, is the price of the 
land. The greater the value of the commodity, or the greater 
the quantity of it given, the greater is the price of the land 
said to be. 

As the exchangeable values of commodities vary, it does not 
follow, because a greater or less quantity of any commodity 
is given for land at one period than another, that therefore it 
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is of greater or less value. The proper mode of comparing 
the price of land at one time with its price at another, is to 
compare its price with its annual produce. Suppose the annual 
produce of a given tract of ground, to which a given quantum of 
labour is applied, to be equal to a given amount; if at any one 
period the commodity given in exchange for this ground be 
equal invalue to one year’s produce, and at another period to 
two year’s produce, then the given quantity of land may be said 
to be worth twice as much in the last instance as in the first. 
This is the only fair and certain mode of estimating the ex- 
changeable value of land, or comparing its price in one age with 
that of another. | 
As wealth consists of commodities, and commodities can- 
not be obtained without labour, it follows that labour is the 
ultimate source of all wealth, land in its original state being of 
course always excepted. But though labour is the source of 
wealth, it is not all human labour that produces wealth. 
A vast deal of human labour is expended upon objects which 
when attained add nothing to the wealth either of individuals 
or of society. Much is bestowed in promoting the conveni- 
ence and comfort of man in small things, which, however 
valuable, are not taken into the estimate of wealth. The labour 
of domestic servants is of this deseription. While they are 
employed in preparing our food, in keeping our habitations 
in order, in washing our clothes, and in waiting on our 
tables, they cannot be considered as making any addition 
to our wealth. Their labour, however, in these several 
branches of domestic economy, is indispensable in all large 
and well regulated families, and contributes so much to our 
ease and enjoyment, that men in general, sooner than forego 
its benefits, will content themselves with a less rapid accumu- 
lation of wealth, and sometimes will even endure a continual 
diminution of their fortunes, until their substance is wasted 
and they are no longer able to bear it. The labour which a 
man bestows upon his own person in keeping himself neat 
and cleanly, in changing his apparel, in bathing, &c., the ex- 
ercise which he takes for relaxation in walking, riding, and 
playing athletic. games, is labour which adds nothing to his 
wealth, though it adds much to his comfort, and contributes 
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greatly to the preservation of his health. A little observa- 
tion and a few moments thought, will be sufficient to satisfy 
any man that a very large portion of human labour is bestow- 
ed upon objects of this sort, and that a great number of indi- 
viduals, especially in civilized society, are continually em- 
ployed in doing those things which tend only to promote the 
health, the ease, and convenience of themselves or others, 
without increasing in the slightest degree the actual mass of 
wealth. 

Labour increases wealth in two ways, viz. by multiplying 
commodities, and by adding to their value. Commodities 
are multiplied either by tillage, by manufacturing them out of 
the elements of which our world is composed, by digging 
them out of the bowels of the earth, or obtaining them from 
the sea. In none of these ways of multiplying commodities, 
is there any actual addition to the original quantity of matter, 
except in the first. The labour of the husbandman aided by 
the productive powers of the soil, may be said to bring forth 
every year a new creation, and to increase the whole quanti- 
ty of matter by an annual accession, while that of a mechanic 
rather diminishes than increases the quantity of the materials 
upon which he expends his strength. 

The objects of labour, it is plain, are two fold—first, to 
obtain subsistence for the present—secondly, to accumulate 
wealth as a provision for future subsistence. Every man 
who labours in any employment has one or both of these 
things in view, and is said to be well or ill paid for his labour 
exactly in proportion to his suceess in the attainment of his 
ends. 

When a man labours for himself, the results of his labour 
and all the advantages arising from it belong to him; it is 
his pay, his compensation or his wages, and it is the utmest 
that he can obtain. But when a man labours for another, 
though he is clearly entitled to something, since no man is 
under any obligation to serve another gratuitously ; yet it is 
very plain that he is not entitled to receive the whole produce 
of his labour, since there would be no inducement for any man 
to employ labourers upon these terms. His wages, therefore, 
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cannot, on thé one hand, be equal to the full value of his la- 
bour to the man who employs him, neither can they on the 
other fall below such an amount as will be sufficien* barely 
to support him; that is to supply him with the absolute and 
indispensable necessaries of life, without which no man can 
exist. From these considerations it follows that wages must 
of necessity bear a proportion to the produce of labour, and 
that the wages of a hired labourer may properly be regarded 
as a part of his earnings which he receives by way of compen- 
sation for devoting his strength to the sérvice of another. 

It is a fact well known that there exists in every country 
a certain average rate of wages, or in other words, an average 
proportion between the pay of labourers and the earnings or 
the fruits of their labour. This may be called the standard 
of wages, or the criterion of the value of labour, by which 
every species of service rendered by one man to another is 
estimated, and by which is measured also the amount of ad- 
ditional exchangeable value which any commodity derives 
from the application of labour. 

Though the actual amount of wages paid to workmen is 
in fact very different in the different branches of industry, yet | 
it will be found universally on inquiry and reflection, that all 
things considered, the wages of one class of men are about 
equal to those of another. Indeed it is obvious that this 
cannot be otherwise; for if men employed about one kind of 
work were to receive higher wages than all other labourers, 
other work would he abandoned, and labourers would flock 
to that for which they were best paid, until the very compe- 
tition thus created would reduce these extraordinary wages 
to the common level. The question then still recurs—by 
what causes is this standard originally fixed? Does it always 
continue nearly the same, or is it subject to lasting variation? 
And if it does vary, does it rise or fall with the increase of 
wealth and population, and by what laws is its progressive ele- 
vation or depression regulated? That this rate of wages is 
subject to occasional fluctuations, like every thing else, we 
well know; but whether it is diminished or increased in 
proportion to the increase of wealth and population, is, as we 
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have already observed, by no means perfectly clear. It cer- 
tainly would appear that the increase of population alone 
must tend to diminish the rate of wages; for as the number 
of labourers is multiplied, and the means of subsistence be- 
come more difficult to obtain, workmen must necessarily be 
content with less pay ; and in this way wages will gradually 
be reduced until they come to that point at which they will 
be barely sufficient to sustain animal life. Below this they 
cannet go. We find, however, that labourers are in fact 
paid more at the present day, in all civilized countries, than 
they were two centuries since. This is no doubt in part ow- 
ing to the diminution of the value of the precious metals ; but 
it is not certain that it arises wholly from that cause; nor is it 
clear that wages while they thus appear tohave advanced,may 
not in fact have declined in consequence. of this very cir- 
cumstance. | 

If we might venture to hazard an opinion upon the grand 
question which we have so often stated in the foregoing pages, 
viz.: What is the standard of wages, and what is the just 
measure of the value of labour? We should say it is the value 
of the husbandman’s labour. And how, it will be asked, is that 
to be estimated? To this we reply—by considering the in- 
crease which it vields, and the proportion of that increase 
which the labourer receives for his hire. The proposition 
which we mean to state is—that if at any time, in any given 
country, a certain definite amount of mere labour be worth a 
given quantity of any specified commodity, on account of its 
power to call forth the increase of the earth, or in other words, 
if so much labour employed in tillage be worth such a sum, 
the same quantity of labour employed about any thing else will 
be worth the same sum. 

If one day’s constant labour of a man of ordinary strength, 
employed in tilling the ground, be worth so much, the labour 
of the same man for the same length of time in any other 
branch of industry, will be worth just the same amount; and 
as often as the first sum varies, just so often will the last vary 
and to precisely the same extent. If the wages of farm-ser- 
vants are by any cause doubled one half, and kept up at the 
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increased price, the wages of all other labourers must be 
doubled also. So ifthe wages of the farmer are diminished, 
a like diminution must take place in other wages. 

Whenever arise of wages takes place in any employment, 
the cause must be either of a temporary or a permanent nature ; 
if temporary, as soon as it is removed the wages of that em- 
ployment will fall down again to their former level; if per- 
manent, this employment must then be abandoned by those 
engaged in it as employers, or all other wages must be raised 
to the same level. One of these events must necessarily take 
place. Now agriculture is a pursuit which cannot and will 
not be abandoned, because men will eat and drink, and will not 
suffer for want of sustenance so long as they can procure it by 
cultivating the earth. If therefore arise takes place in the 
wages of husbandmen from any cause of a permanent nature, 
the wages of all other labourers must be advanced in a like 
ratio ; and vice versa if the wages of husbandmen are depres- 
sed and kept down, all other wages must suffer a like depres- 
sion. 

We apprehend that we have not succeeded in expressing 
our meaning with perfect clearness. We will, therefore, en- 
deavour to explain ourselves again. 

The wages of husbandmen depend upon considerations, with 
which other employments have nothing to do, The husband- 
man is indeed paid like all other labourers a given proportion 
of the fruits or earnings of his labour; but that proportion 
which is paid inhusbandry, is not determined nor controlled 
by the proportion which is paid in other employments. On 
the contrary, itisthat very proportion by which all others are 
in the first place fixed, and are afterwards regulated. The. 
reason is that tillage is an employment which all mankind 
neither can nor will desert, and all others may be desert- 
ed. For example: If by any cause of a fixed and durable 
nature, affecting no other branch of business, and wholly 
uninfluenced by any alteration of the proportion between the 
supply and the demand, the wages of labourers employed in 
the manufacture of pins were to be suddenly doubled; that is if 
the amount of commodities paid to such labourers for the same 
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quantum of labour should beincreased two-fold ; and ifa given 
quantity of pins should still continue to exchange for just the 
same amount of other commodities as before, (and we do not 
suppose any alteration to take place in this respect,) it is ma- 
nifest that the profits of the manufacture must be diminished 
to the capitalist... And if it be supposed that before the alter- 
ation took place the manufacturer was only making the ordina- 
ry and average profits upon his stock, it is plain that he must 
now be making much less; of course he will soon quit the 
business, and this trade, or rather manufacture, must be aban- 
doned, or at any rate suspended until the cessation of the 
supply shall have doubled the price of pins. 

But if we suppose that by some other cause of an opposite 
character, the wages of labourers in this department are re- 
duced one half, as they would be by the invention of a ma- 
chine, which would enable them to perform a given quantity 
of labour in one half of the time, the effect of this would in 
the end be nothing more than merely to drive one half of the 
pin-makers from this employment to some other, and in the 
end reduce the price of pins one half. 

But in the course of a short time the wages of those who 
remained in the business would rise to their former level, and 
to a level with the wages of all other labourers; for unless we 
admit this, we must admit that the employment would be al- 
together forsaken, and that this labour-saving machine, instead 
of being an advantage to the manufacture, would destroy it— 
which is absurd to suppose. The same observations may be 
applied to every other species of manufacture; and it is evi- 
dent that what is true of the business of making pins, must be 
equally true of the business of making broadcloth, or ma- 
nufacturing buttons. In other words, the rate of wages in 
all the mechanic arts is pliable and naturally yields to cir- 
cumstances ; rising and falling in one branch of industry as it 
rises and falls in another. However it may be forced from its 
level in any one branch fora time, it is sure to find and regain 
that level again in a short period. 

But in husbandry this is different. Let the wages of hus- 
bandmen be depressed to ever so low a point, provided they 
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remain still sufficient to support animal life, which they al- | 
ways must do, and always will, instead of being gradually 
raised to a level with other wages, other wages will fall down 
to their level. The lowest wages are to be raised to the level 
of the highest only by diminishing the number of labourers 
engaged in that branch of industry in which they are paid at 
this low rate. But there is never, and there cannot be in any 
country for any considerable time, too great a number employ- 
ed in tilling the earth; for as soon as the number of husbandmen 
becomes by any means increased beyond what the necessities 
or commerce of the country ‘require, they immediately be- 
take themselves to other pursuits. The number of husband- 
men, therefore, will not bear diminution, because it cannot in 
the natural order of things be increased beyond what the 
state of society requires. The necessary consequence of di- 
minishing their number must then inevitably be a famine, or 
a partial scarcity. This will naturally check the profits of all 
branches of business, and depress all sorts of wages, since the 
nearer the whole people of a country are to absolute starva- 
tion, the less desirable is gain, the less eagerly will it be pur- 
sued, and the more difficult will it in fact be to acquire. As 
soon as famine begins to be felt, men will desert other pur- 
suits and flock to the plough, let the rate of wages be what it 
may. Hunger knows no law, and the preservation of our 
existence is superior to a]] other considerations. 

Because the number of husbandmen cannot be diminished, 
therefore their wages cannot be raised to a level with other 
wages; and as there cannot be two rates of wages in the same 
country, at. the same time, it follows that other wages must 
come down to the level of wages in husbandry. 

It will be difficult, perhaps, to give a more clear account of 
our ideas on this subject than we have done; yet the foregoing 
remarks, we must acknowledge, do not perfectly satisfy us. 
The reasoning is not as conclusive, nor the result as plain and 
certain as we could wish—yet we believe we have not entire- 
ly failed. If we have not completely demonstrated that the 
wages of the husbandman regulate all other wages, we at 
any rate flatter ourselves that we haye stated such considera- 








POLITICAL ECONOMY. 213 


tions as will enable our readers to make out the demonstration 
for themselves. However imperfectly we may have expressed 
our meaning, we believe that all those who have been in the 
habit of thinking upon these subjects, will be able to compre- 
hend what we have said. é 

The effect and substance of our reasoning is, that if in any 
country, at any particular period, hired labourers employed in 
tillage, receive as a compensation for their labour a certain 
proportion of its produce, all other labourers employed about 
all other kinds of business will, as a general rule, receive pre- 
cisely the same compensation of the produce of their labour. 
Suppose the average produce of an acre of ground tilled by one 
man to be equal to a given sum throughout the state of New- 
York, and suppose the labour of one man to be just compe- 
tent to till an acre of ground ; now if the owner of a given 
acre will employ another man to till it instead of doing that 
work himself, he must pay him a certain proportion of its 
produce. Let it be again supposed, that the labour of one man 
employed in the manufacture of broadcloth, for the same pe- 
riod of time produces a certain profit; the labourer in the last 
case will, in general, receive the same proportion of that pro- 
fit which the labourer in the first réceives of the produce of 
the land. 

Again, suppose the hire of the husbandman in this case, for 
one year, to equal a certain quantity ofa given commodity, as 
corn, for example; the hire of the maker of broadcloth will 
equal, in value, precisely the same quantity of corn, and every 
thing that produces a permanent elevation or depression of the 
wages of the former, will produce an equal elevation or de- 
pression of the wages of the latter. The converse of the 
proposition, however, is not true; that is, the wages of the 
husbandman will not be affected by that which affects the 
wages of the manufacturer. And in consequence of this, the 
wages of the manufacturer must speedily return from any ele- 
vation or depression, io the level of the wages of the hus- 
bandman. 

These positions being established, we shall now endeavour 
to show by what considerations the wages of labour in hus- 
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bandry are originally fixed, and upon what principles their 
subsequent fluctuations depend. 

It has been already observed, that when a man labours for 
himself, the whole produce of his labour, whatever that may be, 
is exclusively his; and that when he labours for another, he 
receives a part of it only. | 

In the infancy of a nation, when land is abundant, and every 
man is free to occupy as much land as he pleases, no man is 
under the necessity of labouring for others ; for if he will oc- 
cupy land he may labour for himself, and all those who are 
obliged to labour, (and in this condition of society all must 
labour,) will occupy land ; of course there will be no hired 
Jabourers, or very few, and the rate of wages, if there is any 
such thing, or in other words, if it be not wholly inconsistent 
with our supposition, will be extravagant. This will con- 
tinue until by the increase of population, which under these 
circumstances will be very rapid, land begins to be scarce—to 
acquire an exchangeable value, and to be bought and sold. 
There will then soon spring up a numerous class of men who 
have no land and who do not possess the means to buy it, and 
who will consequently have no other resource for subsistence 
than to labour for hire upon the land of others, or betake 
themselves to commerce or the arts. Of these several eniploy- 
ments they will have their choice. ‘Those who possess Jand 
and wish to hire this class of men as farm-servants, must, un- 
der these circumstances, give them a fair and reasonable re- 
ward for their services—and the question is, what shall that be? 
Plainly not less than will support them, noras much asthe whole 
fruit of their labour. Their fair compensation must, therefore, 
lie somewhere between these two extremes; and we think it 
may be clearly shown that it will depend on the exchangeable 
value, or the price which land in general has by this time ac- 
quired. Suppose then the price of as much ground as one 
man can till to the best advantage, to have risen by this time 
as high as its annual produce, and that to buy that quantity of 
ground, it will be necessary to give for it just as much raw 
produce as one man can raise from it in one year. Suppose 
further, that there are at this period two individuals, of whom 
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one is possessed of a certain quantity of commodities, the ac- 
quisition of which has cost him precisely one year’s labour, 
spent either in hunting, or fishing, or digging in the bowels 
of the earth, or labouring at some mechanic art, and is there- 
fore, exactly equal in value to the produce of this ground, 
and the other possesses nothing. If it should be agreed be- 
tween these two men, that the former should give his com- 
modities for an acre of ground, that the latter should bestow 
his labour upon the tillage of it, and that the produce should 
be divided between them, what bargain would they naturally 
make as to the proportion of their respective shares? And what 
proportion would it be fair and reasonable that the labourer 
should receive, upon the principles of mutual justice and fair 
dealing between man and man? We answer exactly half; 
because to obtain this produce each is to contribute one year’s 
labour ; and where the contribution is equal, the division should 
be equal likewise. Now in this state of things, it is very 
clear, that the wages of a hired husbandman would be equal to 
one half the annual produce of as much ground as he could till, 
or what is the same in effeci, to one half the annual produce 
of his labour. 

Any other rate of wages would be unjust, and the labourer, 
rather than take less, for any considerable time, would contrive 
to obtain some other employment, and the land owner, rather 
than give more, would either labour himself or endeavour to 
make a bargain with some other labourer. But as the price of 
land increases, the contribution of the land owner becomes 
greater; of course he is entitled to a greater share of its pro- 
duce ; and that being in general a fixed quantity, the wages of 
the labourer must be in the same proportion diminished. Hence 
it manifestly follows, that wages in husbandry must always, 
ceteris paribus, be in some certain ratio, inversely as the 
price of land. If the price of land, by the increase of wealth 
and population, becomes equal to twenty times its annual 
produce, the wages of a yearly labourer in husbandry wiil be 
equal to one-twentieth part of the produce of his labour. The 
actual amount of this twentieth part will be greater or less 
in proportion to the fertility of the soil; and if by any means . 
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that is increased or diminished, a corresponding rise or fal} 
will necessarily take place in the quantum of the labourer’s 
compensation. Wages are, therefore, directly as the fertility 
of the soil, and inversely as the price of land, or as the wealth 
and population of the country. But in all well governed 
countries, which have not vet reached the utmost limits of 
population, and where there is not already as great a number 
of men as the so#l can any way support, since the fertility of 
the soil is incapable of being indefinitely augmented, and its 
produce cannot be increased to any unlimited extent by agri- 
cultural improvement, the increase of population will go on 
until it has reached those limits, and wages must constantly 
decline until they are depressed to so low a point that they 
are barely sufficient to sustain animal life. 

We think that the truth of these positions has been incon- 
testably shown with respect to labourers in husbandry ; and it 
has been already shown that the wages of husbandmen regu- 
late the wages of all other labourers, and from the constitution 
of things in this world must necessarily do so. We there- 
fore state it as an universal proposition, applicable to every 
species of human labour, that wages are always directly as 
the fertility of the soil, and inversely as the wealth and po- 
pulation of the country, and the price of land. _ Or we ought 
rather to say, perhaps, that they are constantly gravitating to- 
wards this ratio. Their approach to it is indeed liable to be 
disturbed by many interfering tendencies ; moral and politi- 
cal considerations and accidental circumstances are continually 
accelerating or retarding it; but still the proposition is on the 
whole true. | 

The idea that wages decline as a country increases in 
wealth and population, is abundantly confirmed by the pre- 
sent state of things in the western part of the United States. 
In Kentucky, Tennessee, and Indiana, white labourers can 
scarcely be had, and almost all the work is performed by 
slaves who are bought at very high prices. Provisions of all 
kinds in those countries are generally very low; Indian corn 
is generally sold at ten or fifteen cents the bushel ; beef at four 
cents the pound, and pork at three cents. The wages of all 











POLITICAL ECONOMY. 217 


classes of mechanics are very high. It is manifest, therefore, 
that the rate of wages does not in any degree depend on the 
price of provisions ; for in Kentucky, where provisions are 
cheapest, wages are highest, and in the Atlantic states wages 
are much lower, while provisions are much higher. 

It has been long a matter of wonder that there should be a 
constant exportation of the precious metals from Europe and 
the United States to India and China, and that gold and silver 
should for so many ages have flowed in one uniform regular 
current into. those countries from all other parts of the world, 
without ever returning. Wethink this phenomenon may be 
very easily explained upon the principles above stated, viz. 
that the wages of labour are always inversely as the wealth 
and population of a country. In those countries wealth has 
been accumulated and population multiplied to very near their 
utmost limits, and both have certainly been extended much 
beyond their ordinary bounds in other countries. Wages are, 
therefore, exceedingly low, and this renders their manufac- 
tures in general cheaper than those of any other nation. Of 
course they will not exchange them for those of other nations, 
which, though they cost no more labour, yet that labour being 
paid for at a dearer rate, cannot be exchanged on even terms, 
One side or the other must necessarily lose by the exchange, 
and of course no exchange will take place. 

As for raw produce, though it is no doubt much enhanced 
in price by the same cause which has reduced wages, yet the 
effect arising from this is still counterbalanced by the fertility 
of their soil and the favourableness of their climate ; and on these 
accounts raw produce is no higher there than in other coun- 
tries, if it be as high, The consequence is, that nothing 
can be gained on either side by an exchange of raw produce. 
Therefore, all commerce with these nations is of necessity 
carried on with the precious metals. The labourer employed 
in husbandry in those countries receiyes but a very small 
proportion of that abundant produce which by means of his 
labour the earth is made to bring forth—perhaps not a fiftieth 
or a hundredth part. — 

But the labourer employed in manufacturing must be paid: 
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at the same low rate, because nobody is under the necessity 
of paying him more, however urgent may be his demands, or 
however imperious his necessities. ‘To manufacture a cer- 
tain quantity of cotton goods of a given description, may 
require just the same amount of labour in England as in Ben- 
gal. But in England the labourer receives perhaps a tenth 
instead of a fiftieth part of the produce of his labour. Now 
supposing the quantity of that produce to be the same in both 
places, the labourer in England gets more than the labourer 
in Bengal—that is, he is paid just five times as much money. 

The value of cotton goods consists principally in the labour 
required to produce them, and very little in the value of the 
raw material. But the money price of any manufactured com- 
modity, of which the chief value is derived from the considera- 
tion of the labour bestowed upon it, must depend on the price 
of that labour, or the rate of wages; and this is exactly the case 
with the goods in question. The labourer employed to manu- 
facture them in England being paid five times as much as the 
labourer employed about the same business in Bengal,—the 
money price of the goods in England must be just five times 
as great as it is in Bengal. Cotton goods cannot, therefore, 
be sent from England to Bengal without incurring a certain 
loss ; and what is true of this description of goods is equally 
true of almost every other. 

Land is higher in Bengal than in England ; but it is much 
more fertile, and therefore raw produce is no higher ; conse- 
quently no commerce can be carried on in the raw produce 
of either country, unless it is in some one thing which is not 
the common production of both countries. ‘The trade of 
England then with these countries must necessarily be car- 
ried on by means of gold and silver, which are of equal value, 
or nearly so, in both. Within a few years, however, the 
progress of wealth and population in England having de- 
pressed wages, and the various labour-saving machines ha- 
ving reduced the quantity of labour necessary to the manu- 
facture of certain English commodities, they are made cheaper 
in that country than in India and China; and instead of 
sending only gold and silver from England to those coun- 
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tries, a part of the trade, as we have been informed, now con- 
sists in the exchange of those commodities for Indian and 


Chinese goods. 


OF PROFIT. 


Te same reasoning which leads us to the conclusion, that 
agricultural wages ultimately regulate all other wages, may 
also be employed to show that the profits of agriculture ulti- 
mately regulate the profits of all other branches of business. 
There cannot exist two rates of profit at the same time and in 
the same place, for any considerable period, any more than 
there can exist two separate rates of wages; and as agricul- 
ture is a business which cannot and will not be abandoned, 
while other employments may be, it necessaiily exerts a con- 
trolling influence over all other profits, and keeps them nearly 
upon a level with itsown. The profits of other employments 
may, by some accidental cause or combination of causes, be 
raised greatly beyond those of agriculture; but they cannot 
long remain so, since such an elevation of other profits tends 
to withdraw men from the cultivation of the earth, and as soon 
as that is discontinued to any considerable extent, a scarcity 
begins to be felt, the price of raw produce advances, and with 
this advance the profits of agriculture also rise, and those of 
other branches of business are diminished. 

In these remarks we have no reference to countries which 
import corn, or indeed any raw produce; for whenever raw 
produce is imported, the operation of the causes above stated 
will be more or less’ modified, and may be absolutely con- 
trolled. The importing country, and that which furnishes 
the supply, then become, as far as this subject is concerned, 

_In a measure one country ; and there is a mutual action and 
reaction of the rates of wages, profits, and interest, which 
prevail in either country, upon those of the other. 

We have already shown, or perhaps we should rather say, 
we have attempted to show, and flatter ourselyes we have 
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succeeded, that wages do not depend either on the absolute 
wants of the labourer on the one hand, or the means of his 
employer on the other. It is not true, as some political 
economists seem to suppose, that the labourer ought to re- 
ceive for his wages just so much as will support him; and, 
that the race of labourers may be kept up, will also enable 
him to support a moderate family. We know that in point 
of fact this is not so in our own country, especially in. the 
new states. The wages of labour, generally speaking, through- 
out this country, are far more than adequate to the support of 
the Jabourer and his family ; he not only receives as much as 
will keep him and his family alive, but if he has steady em- 
ployment, his wages will most commonly enable him to live 
in a very considerable degree of comfort, and with the aid of 
frugality and industry, to accumulate property. Instances of 
this have often occurred. E:xperience, therefore, is against 
this notion, and it is contradicted by reason. When a man 
wishes to employ another to labour for him, instead of Jabour- 
ing for himself, the amount of compensation ought to be de- 
termined not by the absolute wants of the labourer, but as we 
have above shown, by reference to some principle of natural 
justice and equity. The contract of hiring isa species of partner- 
ship, and the labourer and his employer ought to be considered 
as pro hoc vice partners. If the Jabourer is employed in the 
cultivation of the earth, the cost of the land may be fairly 
considered as so much labour contributed by his employer; 
and as that quantum of labour is to one year’s labour, so will 
the employer’s share of the raw produce gathered in at the 
end of the year, be to the labourer’s share. The labourer’s share 
is his wages, the employer’s share is his profit. We do not 
mean to assert, that men in hiring labourers, or labourers in 
making bargains for wages, have any direct or express refer- 
ence to these considerations. On the contrary, we know they 
have not ; but we say, that if the matter were to be settled by 
such a reference, it would be placed on this footing. We con- 
sider the natural equity of the contract of hiring as a sort of at- 
tracting force or centre of gravity towards which the ratio of 
agricultural wages, and consequently of agricultural profits, 1s 
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constantly tending, though constantly disturbed and checked, 
and sometimes even made to move in an opposite direction, 
by an almost infinite multitude of causes, both moral and phy- 
sical, which can neither be specified nor reduced to any cer- 
tain calculation of their effects. All that we can distinctly 
see is, that as land rises, and in general it can only rise from 
an increase of wealth and population, or of both, the labourer’s 
share must continually diminish, and the employer’s share 
continually increase. As nature has assigned limits to the 
fertility of the soil, the produce of the earth is in general 
a fixed'quantity ; the labourer’s share of the contribution, viz. 
his labour, is also a fixed quantity, since he performs the same 
quantity of labour at one time as at another. These two 
quantities constitute the mean terms in the above proportion, 
of which the first extreme, viz. the cost of the land, is a vary- 
ing quantity; and where the first extreme is a varying quan- 
tity, while the mean terms remain the same, the last extreme 
must also vary. If the first extreme be increased the last must 
diminish, and wice versa. 

The labourer’s share then is constantly diminishing, andthe 
employer’s constantly increasing. When the cost of the land — 
is equal to its annual produce, as we have already shown, the 
fair annual wages of the labourer are equal to one half of the 
annual produce, and the other half belongs to his employer ; 
when the cost of the land is equal to twice its annual produce, 
the labourer cannot be entitled to more than a third, nor his 
employer to less than two-thirds. 

It may seem at first that this theory would lead toa more 
rapid diminution both of wages and of profits than actually 
takes place, and therefore, does not correspond with experi- 
ence. But as land rises, raw produce must also rise, and the 
labourer, whom we suppose to be paid in kind, is able to ob- 
tain for his share of the produce a greater amount of money, 
oy of other commodities; and consequently the money rate of 
wages, which is the rate we generally have in our minds, 
when we think or talk of these subjects, and to which there- 
fore our experience refers, will not diminish as rapidly as its 
real ratio, or the ratio which the labourer’s share bears to the 
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whole produce of his labour. The same cause which dimi. 
nishes the absolute quantum of the labourer’s compensation in- 
creases its value ; and thus the effect of increasing wealth and 
population in depressing the condition of the lower classes is, 
in a measure, counteracted by the very cause which produces 
it. Were it not for this, the condition of labouring persons 
would soon be miserable indeed. ja 


The same cause operates in the same way to check the di- 
minution of profit. 


We must acknowledge, however, that we have never been 
able to ascertain to our entire satisfaction, by what precise 
law this diminution, either of profits or of wages, is regulated, 
nor to what exact practical results it leads. Yet we believe 
it will be found, on inquiry and calculation, to diminish the 
money rate of wages as well as the real rate, (though in a less 
degree,) and consequently to diminish the prices of manufac- 
tured commodities. As far as our calculations have gone we 
have not, indeed, found that any such diminution of the mo- 
ney rate, either of wages or of profits, will necessarily take 
place; on the contrary it would rather seem that upon the 
principles above stated, both rates ought to be stationary as 
long as the value of the precious metals remains unaltered. 

For example; let it be supposed that there is a country 
where land bears no price, and where the money value of a 
year’s labour of an ordinary able bodied man is exactly equal 
to fifty Spanish milled dollars ; or in other words, where that 
quantity of silver is as much as a man can in one year obtain 
from the mines, and bring to market in a marketable shape. 
Let it be further supposed, that the average produce of land 
in that country is equal to twenty bushels of wheat per acre, 
and that ten acres of ground are as muchas a man can till in a 
year, gather in its produce, and carry it to market. These 
ten acres will produce two hundred bushels of wheat, which 
will be worth, in money, exactly fifty dollars, or twenty-five 
cents per bushel. In this state of things there will be neither 
wages nor profits; because no man will labour for another, 
since every man will have it in his power to labour for him- 
self. It will be in the power of every man to occupy as much 
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Jand as he can cultivate, and no man will labour for hire upon 
the land of another. As to profit, that implies a ratio of gain 
to capital, and as the land costs nothing, there is no capital, 
and consequently no ratio of gain. But suppose the period 
to arrive when, by the progress of wealth and population, 
land has acquired a price equal to its annual produce. The 
cost of ten acres of ground will now be two hundred bushels 
of wheat, or fifty dollars ; and men who have land, instead of 
labouring upon it themselves, will begin to employ others 
who have no land to labour for them, and a rate of wages 
will be established. Now, if under these circumstances, a 
man having ten acres of land which have cost, or may be sup- 
posed to have cost him two hundred bushels of wheat, should 
employ another to till it, instead of tilling it himself, the 
produce at the end of the year ought, upon equitable princi- 
ples, to be equally divided between the employer and the la- 
bourer. It is the result of a joint and equal contribution. The 
land owner has contributed two hundred bushels of wheat to 
purchase the land: This is equal to a year’s labour, and the 
labourer has laboured a year. Eich will then have, at the end 
of the year, one hundred bushels of wheat. This quantity of 
wheat has cost two years’ labour, and will be equal in value 
to one hundred Spanish milled dollars, or fifty cents per bush- 
el. The wages of the labourer will be fifty dollars per an- 
num ; because that is the sum for which his share of the pro- 
duce will sell. The profit of the land-owner will be one hun- 
dred per cent.; since we have supposed the cost of his land to 
be two hundred bushels of wheat, when wheat was at twenty- 
five cents the bushel. His capital, at the beginning of the 
year was, therefore, fifty.dollars, and the one hundred bushels 
of wheat which he receives at the end of the year will be 
worth fifty dollars. 

Let it be again supposed, that a further advance takes place 
in the price of land, and that ten acres of ground cost four 
hundred bushels of wheat; or, as wheat is now worth fifty 
cents the bushel, two hundred dollars. The whole two hun- 
dred bushels of wheat raised, which, estimated in silver, have 
in effect cost five years’ labour, viz. four years’ labour, or two 
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hundred dollars in the price of the land, and one year’s Ia- 
bour, or fifty dollars, in the cultivation, will now be worth at 
the end of the year two hundred and fifty dollars, or one dollar 
and twenty-five cents per bushel. The contribution of the 
employer is now to that of the labourer as four to one, and he 
will consequently ‘be entitled to four parts in five of the two 
hundred bushels of wheat, or their value in money. Their 
value in money is two hundred and fifty dollars, of which the 
employer’s share will be two hundred dollars, or one hundred 
and sixty bushels of wheat. The labourer’s share will be 
fifty dollars, or forty bushels of wheat. It is clear then that 
the money rate, both of wages and of profit, remains unalter- 
ed, while their real rates have greatly diminished. Both in 
this case, and the case last before supposed, the money wages 
of the labourer, are fifty dollars ‘per annum, and the money 
rate of profit is one hundred per cent. But in the former case 
the wages of the labourer were fifty bushels of wheat, while 
in the latter they are forty. The rate of profit estimated in 
wheat was, in the former case, fifty per cent.; or one hundred 
bushels for two hundred—in the latter it is forty per cent.; 
or one hundred and sixy bushels for two hundred. 

As to wages, we do not know that this result differs mate- 
rially from the results of experience ; but as to profits it is no 
- doubt out of the way. The error probably lies in estimating 
the price of the land according to the advanced price of wheat, 
instead of taking the wheat at its natural value, and con- 
tinuing to estimate it merely as so much labour. 

To avoid this fallacy, let it be considered that the four 
hundred bushels of wheat, supposed to be given for the ten 
acres of land in the second case above put, are equal merely to 
two years’ Jabour, without any reference to the money value of 
the wheat. The natural price of wheat, that is, its price be- 
fore the appropriation of land, and which was twenty-five 
cents the bushel, will now at the end of the year be merely tri- 
pled, instead of being multiplied five times. It will be seventy- 
five cents the bushel, instead of one dollar and twenty-five cents. 
The Jand owner’s share will be two parts in three, instead of 
three parts in five. His proportion of the two hundred bushels, 
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got in at the end of the year, will be one hundred and thirty- 
three bushels and one-third; which at seventy-five cents the 
bushel, will be worth ninety-nine dollars and twenty-five 
cents. But his capital, or the cost of the land, was four hun- 
dred bushels of wheat at fifty cents per bushel, or two hundred 
dollars. His gain, therefore, upon this principle of calcula- 
tion, is a fraction less than fifty per cent. There has then 
been a diminution of profit, and this diminution would obvi- 
ously continue as land continued to rise. There has, how- 
ever, been no diminution of wages. The one-third part which 
the labourer receives, or his sixty-six bushels and two-thirds, 
at seventy-five cents, will be worth exactly fifty dollars. 
Therefore, as far as we can discover, no diminution of the 
money rate of wages takes place in consequence of the 
rise of land; and upon the first of the above principles of cal- 
culation, it would seem that there can be no diminution of 
the money rate of profit. Upon the second principle there 
is a great diminution. Which of these two principles is the 
true.one we must leave to the decision of more profound and 
ingenious speculators than ourselves ; though as the last brings 
us to aresult which corresponds tolerably well with facts, we 
are of course inclined to give it the preference. It accounts 
very rationally for that diminution of profits which has been 
observed to take place in almost all countries, as they advance 
in wealth and population; for the decline of the interest of 
money, and the depression of the prices of manufactured com- 
modities. This last effect is also owing, no doubt in a great 
measure, to the introduction of labour-saying machines, and 
many other like improvements in the arts. But we do not 
think these causes sufficient to explain it fully. 

We are quite sensible that the foregoing remarks are not 
perfectly well digested, nor free from obscurity. The sub- 
ject, however, is one that does not readily admit of perspi- 
cuous arrangement, It is in itself exceedingly dark. Its se- 
veral parts run very much into each other. In discussing one 
branch of it, it is almost impossible to avoid mingling in the 
discussion observations which seem properly to belong to an- 
ether head, or even to avoid occasional repetition ; and when 
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the most complete separation of parts is attainable, there is a 
good deal of difficulty in treating any one part with perfect 
clearness and precision ; especially within the short limits to 
which we are necessarily confined in this Journal.. Indeed we 
have not aimed at a regular and systematic disquisition. Our 
object has been merely to state certain leading doctrines which 
we do not remember to have ever met with in the works of 
Smith, Malthus, or Ricardo, and which, we think, deserve 
inquiry. We are by no means tenacious of the opinions we 
have brought forward, and shall be as ready to acknowledge 
any error which may be pointed out in them as if they had 
been advanced by others. These opinions the writings of 
the above named authors have led us to form; and in stating 
our own views of the subject, we have found ourselves under 
the necessity of repeating much of what they have before said, 
and have probably much better expressed. Our conclusions, 
it will be seen, however, are widely different from theirs ; 
and if on examination, our doctrines shall appear to be correct, 
the principal positions of those authors will turn out to be es- 
sentially erroneous. 


ART. lil. REDEMPTION LAW. 


Some Observations on an Act of the Legislature of the State 
of New-York, passed April 12, 1820, providing for the 
redemption of Real Estate sold under executions ; and on 
certain decisions of the Supreme Court of that State re- 
lating thereto. 


An enlarged and liberal view of the nature and character 
of man, and the wants and condition of society, is essential to 
a wise and useful legislation. To undertake to provide by 
human laws against evils which the laws of nature have esta- 
blished, and which spring from some incurable and unaltera- 
ble vice, or some insurmountable difficulty belonging to our 
condition, is not only irrational and useless, but mischievous. 
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So various are the characters, circumstances, and wants of 
the different portions and members of a community, that it 
requires more than human foresight and sagacity to anticipate 
the operation of any untried law. It may be beneficial to 
some, and injurious to others; or it may be productive of no 
good, but of much evil. That alaw should be attended with 
inconvenience to none, would be an instance of felicity in 
legislation not exactly agreeable to experience. Whenever 
therefore, it is the design of the legislature to interpose and 
alter the accustomed operation of the law, and to change the 
ordinary course of affairs and the habits of business, it should 
only be from clear and urgent necessity, on the fullest advice 
and circumspection, and with great certainty of producing 
an important benefit.. Hasty and random legislation may 
chance to do good, but the evil which it must occasion is 
certain. | 

These reflections naturally occur in considering the provi- 
sions of the statute which we have mentioned in relation to 
sales of land under executions, and its actual operation. On 
the first contemplation of it, without the advantage of expe- 
rience, it seems of very doubtful benefit. It is in favour of 
that immense portion of mankind who would rather do any 
thing, especially any unpleasant thing, a year hence than to- 
day. Now we hold, that legislation so far as it serves to tole- 
rate, encourage, or relieve this miserable sloth and procrasti- 
nation, is unworthy and pernicious. It is not of the slightest 
service to those whom it is designed to benefit. The law,.do 
what it will, can never give wealth or competence to one who 
is utterly improvident and careless of property; it cannot 
make the indolent man vigilant and active, nor give strength 
to sinews too weak to retain any possession within their 
grasp. The maxim of the common law therefore which dis- 
cards the drones of society, and declares that it will lend 
them no assistance or countenance, is wise and philosophical ; 
vigilantibus non dormientibus subveniunt leges. To those 
who belong to this class the statute in question is probably 
seldom or never of any use. The affairs of such men instead 
of improving are always on the decline, and the period of 
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redemption expires, and the final day arrives and finds them 
more unequal than ever to the required effort. 

But notwithstanding it is very obvious that this statute 
must be extremely grateful to those who love to put afar off 
the evil day from the mere dread of meeting it, yet we will 
not do our law-givers the injustice to suppose that in passing 
it they had any regard to this helpless and friendless frater- 


nity. The object of the statute undoubtedly was to provide 


against surprise, accident, and other circumstances which might 
occasion a sacrifice of the property of the worthy and indus- 
trious; to give time to those who might by their own exer- 
tions or the assistance of others redeem and save their hard 
earnings from the loss of a forced sale. In this view of it the 
question of its policy becomes important and worth discussing. 

Were there no attendant evil, there could not be a doubt 
that the privilege of redemption bestowed by this statute 
would be humane, expedient, and just. There would cer- 
tainly be some instances, though the number we fear would 
be comparatively small, where the unfortunate debtor might, 
by the time afforded him to look about and arrange his affairs, 


be able at the end of the year to accomplish what he was en- 


tirely unequal to at the time of sale. Such a “ consummation 
were devoutly to be wished ;”’ and however small might be the 
number of those who should thus be‘able to avail themselves 
of the privilege extended to them, the law would do credit 
to our statute book, were its humane object the only conse- 
quence of itsoperation. But unfortunately its effect is to in- 
jure the very class whom it is designed to benefit. By taking 
away the certainty of gain, it cools the ardour of purchasers and 
destroys the competition at sheriffs’ sales. The property thus 
sells for much less than it would, were the sale absolute. A 
sheriff’s sale is at best a sacrifice. But how can it be expected 
at any sale to obtain any thing like the value of an article to 
which you give the purchaser but an imperfect and defeasible 
title and a distant right of enjoyment? The uncertainty of 
possession, the vexation of a relinquishment, and the trouble 
attending a purchase from which no profit but the interest of 


the purchase money may be realized, must deter many from 
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attending these sales of land, and render those who do attend 
quite indifferent about a bargain. Indeed the consequence 
must be to break up in some measure, or greatly diminish that 
useful brotherhood, who watch the sales of the sheriff as an 
authorized field of prey, and are willing to bid handsomely 
against each other for the privilege of gorging themselves on 
the delectable remains of a ruined debtor. 

Such was the evil to be apprehended from this law; and, 
what is far more important, the apprehension has been con- 
firmed by experience. This effect is distinctly perceived by 
those conversant with these sales, and has become the subject 
of common remark. While the mischief is universal, it is sel- 
dom in the power of those who suffer from it to apply the 
remedy by availing themselves of the benefit of the statute. 
It is not easy to conjecture what proportion of lands sold on 
execution are redeemed by those who are entitled to redeem; 
but we should probably keep within the truth were we to say 
that it does not exceed one tenth. After a full consideration 
of the subject, we cannot but think that this law has failed in 
its object, and is impolitie and injurious; and this seems to be 
the opinion of those most competent to judge. 

Like all new statutes on important and practical branches 
of law, it has become the basis of a series of judicial decisions. 
Considered with reference to its object and the nature of its 
provisions, it is certainly very well drawn. Its language is 
plain and guarded, and seems to have been carefully adjusted 
to suit all possible cases: still it has been found of very diffi- 
cult construction. When we see this simple, short, and single 
Statute, giving rise to doubts and difficulties, perplexing and 
harassing those whose rights are affected by it, exhausting the 
ingenuity of counsel, puzzling the judges, swelling our reports, 
and finally disappointing all who supposed they understood 
it perfectly, we cannot but look with alarm at those portentous 
gatherings which are lowering in our horizon, and threaten a 
discharge, if not a deluge, of codification. If this extremity 
of danger and suffering must ever come, and heaven avert it, 
the only ark of safety will be an enlightened, wise, and expe- - 
rienced court. Such a code, if it were at first to be expound- 
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ed by a Marshal, a Parsons, a Holt, or a Mansfield, might, 
after a century of uncertainty and embarrassment, become the 
settled and known law of the land. But by that time our pos- 
terity, ever wiser than their ancestors, would consider it in its 
dotage, and tottering under a load of idle and unnecessary con- 
struction, They would point to their shelves, groaning under 
the weight of its offspring. They would complain that no for- 
tune could purchase the volumes of reports, and no industry 
explore them. At the present they would look with despair— 
at the future with amazement. Unable to solve the mysteries of 
time, or to understand the reformation which it is silently and 
imperceptibly, but continually, working in its progress, and 
overcome by their nervous apprehensions and terrors, they 
would probably take the work into their own rash hands, and 
destroy, in an hour, a fabric erected by the wisdom of ages. 
Let it not be said by the advocates of codification, that they 
do not mean to destroy the system of our law. They mean 
to write it out de novo, and embody it ina code. Andi for 
what purpose ? Principally, and in truth entirely, to get rid 
of that body of reports and digests which have accumulated in 
our libraries. For we do not believe that even these gentle- 
men have the hardihood to think of altering the principles and 
rules of our law. The great cause then of all this clamour for 
a code is, that professional poverty and sloth may be relieved 
from the expense and labour of buying and reading law books. 
And think you, gentle reader, that such demands are to be 
satisfied simply by the formation of acode? No: to afford the 
slightest satisfaction,—to accomplish in any degree its object, 
it must as soon asit is born devour its parent. It must swallow 
that entire mass, (the slightest taste of which is so nauseating 
to our codifiers,) of reports and treatises in which our com- 
mon law has its existence. This vicarious office is the first 
and all important duty which it has to perform. In the ex- 
pressive language of diplomacy, this is its sine gud non. In 
a word, the true code of promise must, like a phenix, rise from 
a general conflagration of our libraries. And this is not only 
_ what is wished and expected by its projectors, but it is what 
must necessarily take place from the very nature of the case. 
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For of what earthly use would a code be, if lawyers or judges 
could appeal from its authority, look behind it and examine 
and discuss the materials out of which it was formed? This 
would not deserve the name of a code—it would simply be 
adding a new law book to the old ones; with this difference, 
perhaps, that it might be made with more formality and pa- 
rade, and under legislative sanction. In short, a code must 
put an end to the citation, authority, and, in contemplation 
of law, the very existence of all previous treatises, cases, and 
decisions.. It is to contain the whole of what its wise framers 
may conceive to be, or ought to be, the law, expressed in such 
language as they may be able tocommand. When it is com- 
pleted, then will come volume after volume of construction 
construed, in the shape of reports of judicial decisions. Unless 
it should provide for what no code ever did, and what it is 
not pretended that any code ever can do, all possible cases 
which may occur, it must be left to the unguided discretion 
of our courts to determine all new questions ; without the aid 
of precedent; without the light which has been so long shed 
by ingenious and learned counsel and judges ; without any ex- 
amination of that immense variety of cases, which, depending 
on their own peculiar circumstances, are all different from 
each other, and different from the one to be considered, yet 
all analogous, and illustrating the common principles which 
unite them. ‘These can never be embraced ina code: for, to 
convey the full measure of instruction which may be drawn 
from them, it would be necessary to state them over with 
all their attendant circumstances. And this would be little 
else than forming a new edition of our books with some slight 
abbreviations. 

And now we would ask if this is not a destruction of our 
system of law? Entirely to unsettle the law, is entirely to 
destroy it. And we imagine that no one will deny, that the 
state of things which we have described, would unsettle the 
law as effectually as could be done by obliterating it from 
our records and our memories. The principles of justice, of 
right and wrong, are a part of our nature, and do not require to 
be written down in order to be known and acknowledged. 
VOL. II. 9 
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And of such principles, as far as they can be discovered a pri- 
ori, a code will be composed: leaving it to the courts to settle 
eases in conformity with these principles where they are ap- 
plicable, and to establish new ones where they are not. And 
when we consider that language, which is intended to express 
our thoughts, seldom conveys them exactly, but oftener clothes 
them with doubt and ambiguity, however clear in their origi- 
nal conception, we question very much whether beginning 
with a code, and beginning de novo without one, are so widely 
different as many might at first suppose. 

But to return from this digression, we will proceed now to 
consider some of the decisions which have been made upon 
this statute. 

It is provided in the first section, (5 Z. NV. Y. 167,) that the 
sheriff shall, instead of giving a deed to the purchaser, give a 
certificate describing the lands, the sum paid therefor, and the 
time when the purchaser will be entitled to a deed, if there 
should be no redemption; and shall file a duplicate of such 
certificate in the county clerk’s office, which shall be evidence 
of the facts contained in it. 

The second, third, and fourth sections, upon the construc- 
tion of which the cases in the Supreme Court have arisen, 
are as follows: 


‘II. And be at further enacted, That it shall and may be lawful 
for any defendant, his heirs, executors, administrators, or grantees, 
whose lands or tenements shall be sold after the first day of May 
next, by virtue of any execution, within one year from and after 
such sale, to redeem such lands or tenements, by paying to the 
purchaser thereof, his executors, administrators, or assignees, or to 
the sheriff or other officer who sold the same, for the benefit of 
such purchaser, the sum of money which may have been paid on 
the purchase thereof, together with the interest thereon, at the rate 
of ten per centum per annum, from the time of such sale; and on 
such payment being made as aforesaid, the said sale and the certifi- 
cate thereupon granted, shall be null and void. 

“<TH. And be it further enacted, That it shall also be lawful for 
any creditor of any defendant, whose lands or tenements shall have 
been sold under any execution, after the first day of May next, who 
shall have a decree in chancery or a judgment at law against such 
defendant, which shall be alien on the real estate of such defendant, 
and for the executors or administrators of any creditor having such 
decree or judgment, within fifteen months after such sale, in the 
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default of the said defendants to redeem the lands or tenements 
which shall have been so sold, in the manner prescribed in the se- 
cond section of this act; but that the defendent shall, in all cases, 
be entitled to redeem such lands or tenements in preference to any 
creditor: And whenever any creditor shall redeem such lands or 
tenements as aforesaid, he shall be entitled to, and acquire all the 
rights of the original purchaser thereof; and any other creditor 
having such decree or judgment aforesaid, and the executor or ad- 
ministrator of any such creditor, may, in like manner, redeem the 
lands or tenements so sold, within fifteen months from the sale there- 
of, and may become entitled to all the rights and privileges acquired 
by any other creditor, by reimbursing to him, his executors, ad- 
ministrators, or assigns, the sum which may have been paid by such 
creditor, together with interest thereon from the time of such pay- 
ment, at the rate of seven per centum per annum, and by also satis- 
fying any prior judgment or decree which such creditor may have 
against such defendant ; and in like manner any other creditor hay- 
ing such decree of judgment aforesaid, and the executor or admi- 
nistrator of any such creditor may, within the time aforesaid, re- 
deem such lands or tenements, from such first, second, third, or 
any othercreditor; and uponsuch redemption being made in man- 
ner aforesaid, the title of the original purchaser shall be vested in 
such creditor or his executors or administrators. 

‘““IV. And be it further enacted, ‘That if such lands or tenements 
so sold, shall not be redeemed as aforesaid, either by the defendant 
or by such creditor as aforesaid, within fifteen months from the 
time of such sale, it shall be the duty of the sheriff or other officer 
who shall have sold the same, or his executors or administrators, to 
complete such sale, by executing a deed of the premises so sold to 
the said purchaser; and if any creditor shall redeem such lands or 
tenements as aforesaid, it shall be the duty of such sheriff, or other 
officer, on the expiration of fifteen months from the time of such 
sale, to execute a deed of the premises so sold, to such creditor, 
as the assignees of the original purchaser, and such deeds shall be 
as valid and effectual in the law, as if such creditor had been the 
original purchaser. 


We omit the last section, as it merely provides against 
waste. 

The first case which occurs is /n the matter of S. Erwin vy. 
Schriver, Sheriff, &c. 19 John. Rep. 379, and was a motion 
for a mandamus, to compel the'sheriff to give a deed, &c. A 
judgment had been obtained against an ancestor and revived by 
scire facias, against his heirs, and an entire lot of the descend- 
ed lands sold under a fi. fa. issued upon the judgment in the 
scire facias. The plaintiff had a judgment against one of the 
heirs only, but claimed a right to redeem the whole of the 
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land sold; and accordingly in due time, tendered the sheriff 
the amount of the purchase money, and fen per cené. interest, 
To this absurd demand, the sheriff objected, but offered to al- 
low him to redeem the share of the heir against whom he had 
a judgment, as tenant in common with the other heirs, 
Whether this offer was right, is certainly a matter of doubt, 
and was so treated by the court; but we think they decided 
very properly, that under all the circumstances,—the statute 
not having provided for a redemption of a part of one entire 
sale,—the right of the purchaser, to object to receive part 
money and part land, and become a tenant in common where 
he bought an indivisible right; the necessity of the sheriffs 
giving two deeds, as for distinct sales where there was actually 
but one sale; and the sheriff and courts having no means to 
ascertain the extent of the interest of the tenant in common; 
that, under these circumstances, the case was not provided for 
by the statute, and that the creditor was not entitled to either 
an entire or partial redemption. 

The next case is Bissel vy. Payn, 20 John. Rep. 3. On 
a certiorari from a Justice’s Court, the court confirmed the 
judgment below, allowing the execution debtor to recover the 
rent accrued, after the sale, nom obstante the sale and certifi- 
cate given to the purchaser, and filed in duplicate in the clerk’s 
office. The court assign as reasons for their decision, that 
the statute intended to leave the possession and enjoyment of 
the land, intermediate the sale and the time of giving the deed 
in the same state as before the sale.;—that the sale is only 
provisional and operates like a decree of foreclosure on a mort- 
gage ;—that the certificate, of 2¢sel/, transfers no title ;—that 
until the deed is executed, the purchaser has but a lien on the 
land ;—that the terms of the statute do not require the con- 
struction that the deed shall retrospect to the day of sale ;—that 
it would be very inconvenient and unjust to deprive the 
judgment debtor of the rents accrued during that time ;—that 
if he cannot collect them, no one can ;—and that the tenant 
cannot safely pay them to any one, as it is uncertain whether 
a deed will be given at all and to whom. They also say that, 
according to the correct practice, the sheriff’s deed should bear 
date after the time for redemption has expired. 








REDEMPTION LAW. 235 


It would be wholly superfluous in objecting to this decision, 
to express our respect and deference towards the court by 
which it was made. Our discussions, to be interesting or use- 


ful, must be conducted with entire freedom, but certainly 


with the most perfect consciousness of our liability to err, and 
especially, where we differ from those most distinguished in 
‘ur land for learning and talent. We cannot, then, but think 
tis decision wrong, and the reasoning which supports it, er- 
rneous. The object of the statute was simply to provide, 
tha those interested in the landsmightredeemthem. Itis an 
act » addition to an act, the latter of which was intended 
wholy for the benefit of the execution creditor, and makes 
the sde a perfect transfer of the property. It does not re- 
peal amy part of that act, but merely directs the modus ope- 
randi, 9 as to admit of a redemption. By the first act no 
(leed whatever is required to be given by the sheriff, but it 
is whollysilent as to the conveyance. There is not an inti- 
mation in he second act, that the effect of the sale was to be 
in any way altered, except so far as is expressly provided ; 
on the contary, it speaks of a sheriff’s sale, as something 
already established, and of known effect. As it is not inany 
shape a repeiling statute, its operation should not be allowed 
to affect the original act, except so far as is absolutely neces- 
sary to carry its Own provisions into effect. The first act, 
andthe meaning and effect of a sale under it, are recognised by 
thesecond, and should therefore be allowed to remain unal- 
terel where they do not conflict with the provisions and 
opention of the second. In a word, the second act should be 
so CHstrued, as to leave every possible force to the first, and 
the pinciples and consequences which have been settled to 
springfrom it. Now the effect of the first was to give the 
purchaser the immediate possession after the sale: and there 
is nothitg to make this inconsistent with the right of redemp- 
tion; théonly thing which the second was intended to accom- 
plish. Tle effect of the first was to enable the creditor, under 
whose exeGtion the lands were sold, to obtain their full value 
to satisfy hisdebt, and there is not an intimation in the second 
that any alteation was intended in this respect. It is not 
































a 








& 
f 
f 
’ 


ET A ee eS ee 


ee Et EO LO CC 


en 
7 , 


236 REDEMPTION LAW. 


necessary to remark that the value must be greatly diminish- 
ed by deferring the possession and enjoyment for fifteen 
months. The first reason, then, assigned by the court that 
it was the intention of the statute to leave the debtor in pos-. 
session, we think without any foundation. | 

The second reason, that the sale operates like a decree o/ 
foreclosure on a mortgage, is merely a gratuitous compariso}. 
Why should it so operate? Is there any analogy between the 
cases? A mortgage is a conveyance to secure money; nd 
as between the mortgagor and mortgagee is always so treded, 
and never asasale. On the other hand, the sale of land un- 
der execution is nothing else thana sale. The only o¥ect is 
to sell. The circumstance of its being a conditiona) estate 
does not make it like a mortgage, nor affect the purchaser’s 
right of possession. The peculiarities of a mortgase do not 
grow out of the condition, nor the right of redemptim, but out 
of the circumstance that a sale was not originally intended, 
but only a security. A mortgagor’s right to releem arises 
from this circumstance, and is considered a matter ¢f conscience 
and the highest equity. Buta right to redeen under the 
statute is a gratuitous favour granted by the staute to which 
no one had any claim of right or equity whateve. 

The two next observations that the certificate of itse// gives 
no title, arid that the purchaser, until the deed is executed, 
has only a lien, we think we have already sufficiently confut- 
ed. The sale gives the title, and the certificate is evidence of 
it; the deed is a further assurance. 

To put this question however beyond doubt, we willrefer 
the reader to the case of Simonds vs. Catlin, 2 Caines Rep. 
60, which was an action of ejectment, and the plaintif show- 
ed title by a sheriff’s sale. The only writing on the sibject of 
the sale which was offered in evidence, was a returnannexed 
to the fi. fa. by the deputy who sold the lands, mde in his 
own name, for the sheriff who was dead, containng a very 
uncertain description of the lands sold and the estte in them; 
and of course not under seal. The court decide that a she- 
riff’s sale was within the statute of frauds, and ould not pass 
lands unless by a deed or noée in writing, to b signed by the 
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sheriff, as the party or agent who passes the estate. They 
expressly mention the circumstance that no mode of convey- 
ance, nor even any conveyance, is required by the statute di- 
recting sales on execution, but consider sheriffs’ sales as much 
within the mischief intended to be provided against by the 
statute of frauds as any other sales. ‘They therefore treat it 
simply as a case within the statute of frauds, and hold that any 
note in writing that will satisfy that statute, is sufficient; but 
they decide the sale to be void, because the return was not 
made in the sheriff’s name, and because it had not the requi- 
site certainty. They do not say that a deed is necessary. 
Now the certificate required to be given by the additional act, 
is precisely such a note in writing as would satisfy the statute 
of frauds, and really seems to us to have been provided for 
with a direct reference to that statute and possibly with refer- 
ence to this very decision. At any rate, if such a certificate 
would have given a perfect title to the lands under the former 
act, as it undoubtedly would, there is no reason why it should 
not under the new one. For the new one makes no express 
alteration on the subject, and does not declare which gives the 
title, the deed or the certificate. But the truth is, the sale itself 
gives the title under both ; and, as we have already said, the 
certificate is such evidence as satisfies the statute of frauds, 
and the deed but a further, complete, and permanent assurance. 

The observation that ‘‘ the statute does not require the con- 
struction that the deed should retrospect to the day of sale,’’ 
is not perfectly clear. If it means that the deed, as is said 
afterwards, ought not to be dated as of the day of sale, but of 
the day it is actually given, the remark is no doubt correct. 
But if it means that there is no title acquired except by the 
deed, and that the deed not being retrospective, the title com- 
mences at the giving of the deed, and not before; then for rea- 
sons already urged, we hold it to be wrong. 

We are wholly unable to perceive how it would be unjust 
or inconvenient to deprive the judgment debtor of these rents. 
It may be very inconvenient, and in his opinion unjust, that he 
should pay hisdebts; but we should be sorry to hear our courts 
say so. Until such however be the doctrine, we should think 
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it would be just, when his lands are sold to pay his debis, 
that their full value should go to his creditors, and he go out 
of possession. The last statute contemplates no such thing as 
granting any favour to him except the right to redeem; and 
this does not affect the execution creditor, who in any event 
gets the same amount. 

The court say, that if the debtor cannot collect the rents, 
noone can. And why not? If the purchaser were allowed 
the possession, as we contend he ought to be, he could collect 
them. 

The only difficulty in the case, as we think, is one not men- 
tioned by the court. If the purchaser takes possession and 
receives the rents, there is no provision in case of redemption 
for the disposition of this money. He is to be paid his full 
amount of purchase money with ten per cent. interest; but no 
direction is given to deduct what he may have received from 
the rents and profits. But the difficulty might be easily ob- 
viated. As the statute means to put the one who redeems 
exactly in the place of the purchaser, and allow him to buy all 
his advantages, why might not the former bring an action for 
money had and received, and which the latter ought not in 
conscience to retain? Or, the court, having full power to con- 
trol sales made under its process, might adopt as a remedy a 
summary mode of proceeding, having recourse perhaps to an 
attachment. Atany rate, if it were once settled that the pur- 
chaser himself should receive the rents, it would be an induce- 
ment to bid more at the sale, as he would be sure of fifteen 
months enjoyment of his purchase, and thus the purchaser 
would be fairly entitled to the rents and profits, and the execu- 
tion creditor, for whose benefit in the first instance, this and all 
other statutes on the same subject are made, would more fully 
realize the benefit intended him; a benefit of which it is ob- 
viously the intention and effect of this decision to deprive him. 

In conclusion we will merely observe, that as the whole 
time of redemption is fifteen months, of which the debtor him- 
self has but twelve, and as by this decision he is to remain in 
possession the whole fifteen, he obtains an advantage by means 
of the statute which it cannot be pretended that the statute 
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itself intended to confer upori him. It appears to us that the 
court in this case have not construed, but made the law. And 
we do think that their opinion furnishes a striking instance of 
what logicians call begging the question. 

The next case is, In the matter of Sanders Van Rensselaer 
vs. The Sheriff of Albany, Cowen’s Rep. 62 and 501. It 
was an application for a mandamus to compel the sheriff to 
give a deed. The facts of the case were briefly these :—The 
debtor’s lands were sold by the sheriff under the judgments of 
two of his creditors. Intermediate these judgments, the debt- 

‘or had given several mortgages, all of which at the time of 
the sale, were vested in the purchaser. The party who ap- 
plied for the mandamus was a third judgment creditor, whose 
lien was. younger than any of the others, and his judgment 
docketed even after the sale. After the expiration of twelve 
months from the sale, the two last judgment creditors made 
the necessary tender and demand of the sheriff, in order to en- 
title them to a deed. The mortgagee gave the sheriff notice, 
but when, does not appear, not to convey until his mortgages 
were satisfied; but, as he was also the purchaser, made no 
tender nor offer to redeem. 

The circumstances to be particularly noticed are, that the 
oldest encumbrancer who claimed a right to redeem, was the 
mortgagee ; the next oldest, one of the creditors-under whose 
executions the land was sold; and the youngest, the creditor 
who docketed his judgment after the sale, and in favour of 
whose right the court decided. It was this latter creditor 
who moved for the mandamus. 

The court and counsel pass by the claim of the second cre- 
ditor, to redeem lands sold under his own execution, in entire 
silence: a singular circumstance, as he was a party before 
the court. So that the contest was- between the mortgagee and 
last judgment creditor. It seems to have been thought by the 
court, that the notice by the mortgagee, not to convey until 
his mortgages were satisfied, was not equivalent to an offer to 
redeem, and that he had lost his right in consequence of not 
having made such offer. But the strong ground which the court 
took in deciding against him was, that a mortgagee isnot en- 
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titled by the statute to redeem. This opinion is in every re- 
spect a very important one, and one from which, on mature 
reflection, we are constrained to dissent. With deference, we 
think that the court must have listened rather too readily to 
the ingenious but erroneous suggestions of counsel. In giving 
their opinions, the reasons which they render are those fur- 
nished by him, and they seem to have been charmed with the 
singular expedients, to obviate all difficulties with which his 
invention had supplied them. 

The judges, who deliver their opinions seriatim, admit that 
there seems to be as good reason for allowing a mortgagee to 
redeem as for allowing a redemption by any other party, and 
that they cannot see why he should not have been provided 
for by the statute. ‘They consider it a casus omissus, and one 
would suppose, a hard case. But they do not seem to have 
made an effort, so to construe the statute, as to bring within its 
operation one whom they readily acknowledge to be within 
its spirit and intention. On the contrary, it appears to us, 
that they have strained its letter almost beyond all example, 
for the purpose of excluding him. 

It will be seen on referring to the statute, that by the second 
section the “ defendant, his heirs, executors, administrators, 
and grantees”? are allowed to redeem. The mortgagee of 
course claimed a right toredeem under this clause as a grantee. 
But the court, without the least hesitation, declare that he 
is not a grantee. Woodworth, J. says, ‘*‘ Grantee is a word 
of well known signification: it means here the purchaser of 
the estate. The mortgagee is not theowner. The mortgage 
is a mere security for the debt. It is not such an interest as 
can be sold on execution against him: nor does he come 
within the technical meaning of the word grantee. At the 
session of 1822, the legislature thought it necessary to pass an 
act enabling the people of the state, when mortgagees, to ex- 
ercise this right of redemption as mortgage creditors. This 
is a legislative construction, and accords in our view with the 
plain interpretation of the statute under consideration. We 
are clear that mortgagees are neither within its letter or spi- 
rit.” (The learned Judge had already declared it to be a 
casus omissus, which we take, to mean something left out 
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which was meant to have been or ought to have been includ- 
ed.) Sutherland, J. concurred. Savage, Ch. J. says, among 
other observations not material to this questicn, *‘ A mortgagee 
is placed in no worse situation than he was in before the act, 
even allowing that he has not the privilege of redeeming like 
a judgment creditor. In this the statute violates no right: it 
merely withholds from him a remedy extended to judgment 
creditors. It is to be sure somewhat remarkable, that the stat- 
ute has not given him the same remedy. I can see no good 
reason for a discrimination between mortgagees and judg- 
ment creditors, as both have a lien on the estate. This must 
however be a casus omissus, unless mortgagees were intended 
to be embraced by the word grantee. It was contended that 
mortgagees are to be considered grantees within the meaning 
of the act. But it has been repeatedly decided in this court, 
that a mortgagee out of possession has only a chattel; Jackson 
vs. Willard, 4 John. Rep. 51; Coles vs. Coles, 15 John. Rep. 
319; that the mortgagor has the fee, and may maintain trespass 
against the mortgagee. Runyan vs. Mersereau, 11 John. Rep. 


534,” 

We have on the whole inferred from the expressions of the 
Judges, which however it must be admitted are not free from 
the appearance of contradiction, that they considered a mort- 
gagee within the spirit and intention of the statute. But it 
may be doubted, whether this was their opinion. If it was 
not, we really think they chose the worst fork of the dilemma. 
For who will hesitate a moment to say that such must have 
been the intention of the legislature? They pass a law allow- 
ing judgment creditors to redeem, and pass by mortgagees 
who have a conventional lien against the mortgagors, and as 
against all the rest of the world, where the mortgagors’ rights 
are not concerned, the ownership of the land. Such was the 
law before equity interfered ; and equity never interfered ex- 
cept to protect the interest of the mortgagor. But the court 
do not seem to consider the interest of a mortgagee of a dif- 
ferent character from the lien of a judgment creditor. It may 
be clear that there is no word in the statute which will com- 
prehend a mortgagee ; but it is not so clear that such was the 
intention or supposition of the legislature. The word gran- 
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tee is sufficiently broad and flexible to admit of this construce- 
tion at least. 

The question then is simply, is a mortgagee a grantee? One 
of the learned Judges says, ‘* Grantee is a word of weli known 
signification : it means here the purchaser of the estate. The 
mortgagee is not the owner.” He informs us that grantee isa 
word of well known signification, but does not let us know what 
that signification is; but proceeds to remark that it means, as 
used in this statute, the purchaser of the estate—that is, that 
its signification in this statute is not the same as its well known 
signification. However, this is of small importance ; as we 
hope to be able to show that it is not the well known signifi- 
catioa of grantee that he is the purchaser of the estate, and 
that the word as used here was used according to its well 
known signification and in its broadest extent. 

We will first refer to Comyn’s Digest, where every thing 
is to be found and in the best order, (title ‘* Grant,’’) for the 
endless variety of things that may be granted. From the in- 
stances there given, it may be inferred that any property, in- 
terest, use, right of enjoyment, or any other right of what 
nature or kind soever,-in any thing, may be the subject of 
a grant, and pass under that description. In 1 Powell on . 
Mortgages, page 77, a mortgagor is defined to be a person 
capable of granting; a mortgage, a thing capable of being 
granted ; and a mortgagee a person capable of taking a grant. 
In 1 Term Reports, page 384, Buller, J. speaks of “* A grant 
by way of mortgage, or of the fee simple, or for a term of 
years.” See in 2 Blackstone’s Commentaries, page 440, and 
in Coke Lit. 9 a. b. 10 a., a definition of a grant. The books 
are full of these expressions—and it is quite needless to intro- 
duce further quotations. And having disposed, as we think, 
satisfactorily of this, the most formidable point made by the 
court, we proceed to the next which is nearest akin to it. 

It is that “The mortgagee does not come within the techni- 
cal meaning of the word grantee.”” The origin of the use 
of this word is so obseure that it is doubtful whether it had 
originally, and in ancient times, a technical or specific mean- 
ing. So far as we can trace it, it seems to have had: but it 
has long since ceased to have any such meaning. And 
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even its ancient technical meaning, if it- had one, is entirely 
against the opinion of the court. It is vastly too narrow for 
their purpose. For it did not comprehend even the ‘* pur- 
chaser or owner of the estate, who was not a grantee but a 
feoffee. There were anciently two modes of conveyance ; by 
livery of seisin and grant. And things were said to lie in 
livery and grant. The meaning of livery is well known to 
have been the ceremony of feodal investiture. Such things 
as were not capable of this, were said to lie in grant ; such as 
rents, annuities, &c. These were therefore granted, that is, 
‘conveyed by deed. And when the ceremony of livery was 
disused, the fee simple was granted by deed. And finally, what- 
ever was conveyed by deed, (and every thing might be,) was 
said to be granted. It is probably for this reason, that what- 
ever may be the nature of the conveyance, whether feoffment, 
mortgage, or lease, the word grant always finds a place in the 
deed. So that, whether grantee ever had a technical signifi- 
cation or not, it has not only lost it, but run into the opposite 
extreme. 

It may be proper here to observe, that a mortgagee is not 
only, like the purchaser of the estate, embraced in the word 
grantee, but was anciently, like him, put in possession by the 
investiture of livery, so long as that mode was in use. If he 
is not a grantee, he is a feoffee ; and we imagine that the court, 
if we may judge from their observations, would hesitate to 
exclude an acknowledged feoffee from the benefit of the stat- 
ute. 

The following observations of the court we consider so en- 
tirely destitute of force, that we do not think it necessary to 
consider them separately, but will attempt to answer them to- 
gether. | : | 

“ The mortgage is a mere security for the mortgagee’s debt. 
It is not such an interest as can be sold on execution against 
him. It has been repeatedly decided in this court that a mort- 
gagee out of possession. has only a chattel ; that the mortgagor 
has the fee, and may maintain trespass against the mortgagee.”’ 
Now all this may be perfectly true, and yet, as we think we 
have shown above, the mortgagee may be a grantee. We have 
however something more to say on this part of the subject. But 
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before we proceed further, we will quote an appropriate ol; 
servation of Lord Mansfield in the case of Moss vs. Gallimore, 
His lordship says, ‘‘ Nothing is more apt to confound than a 
simile. Whena mortgagor is called a tenant at will, it is 
barely a comparison. He is /éke a tenant at will.’”? What a 
fruitful source of such comparisons is a mortgage ! 

We imagine that the court were led into the wrong deci- 
sion, as we esteem it, in this case by a too partial and limited 
view of the character of a mortgage. Thisestate possesses some 
very peculiar properties. It has various and changing hues, 
as you consider it at different times, which it borrows from the 
surrounding objects. It is indeed a creature of relations; an 
artificial being, moulded by the accommodating hand of the law 
to suit the various and almost irreconcilable wants and inte- 
rests of society. How admirably, how ingeniously it is 
adapted to attain its objects, let experience pronounce. It isa 
grant of lands in fee, for life or years, on condition subsequent. 
Of course the estate which is declared to be conveyed would 
immediately vest in possession, defeasible on the happening of 
the event of the condition, were it not for a peculiarity not 
found in other conditional estates, but only ina mortgage. 
The objectin creating the estate, is not to sell or convey, but only 
tosecure the paymentof money. It therefore vests in posses- 
sion, but sub modo. At law, the mortgagee may bring his 
ejectment and equity will notinterfere. He may also demand 
and recover the rents of the tenant. Whatever may be said 
therefore about the ‘‘ mortgagors bringing trespass against 
him,” the mortgagee is the person entitled to the possession, 
unless otherwise expressly provided for. Towards all per- 
sons, except the mortgagor, he is regarded,—there having 
been an actual sale and conveyance,—as the conditional owner 
of the estate. But as respects the mortgagor, he has no right 
but that of possession and to have the lands sold in equity for 
the payment of his debt. He cannot, by any means, on the 
happening of any event, obtain the absolute ownership of the 
estate ; while on the other hand, the mortgagor may, at any 
time, by paying the debt, regain his property unaltered. From 
these relative rights have sprung various principles and modes of 
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expression, and sometimes the mortgagor is said to be the owner 
in fee and to have theseisin ; at others he is said to be only a ten- 
ant at will and even only quasi a tenant at will. Sometimes the 
mortgagee is called the owner in fee, and is said to be seised ; 
at others it is said that he has only a security for his debt and 
nothing but a chattel. The principles which have been estab- 
lished on this subject are admirably adapted to secure to the 
parties all their rights under all circumstances, and no fault can 
be found with those who have settled this branch of the law, 
that they have not done it, substantially, in the best posssi- 
ble manner. But it is unfortunate that terms of well known 
signification should have been applied to mortgagors and mort- 
gagees with a necessarily different meaning from their ordina- 
ry acceptation. We know very well that when a man is 
seised of an estate, no other person can be seised; but when 
we are told that a mortgagee is seised, we know that there must 
be‘a mortgagor who is also seised. When we hear it said 
that the owner in fee has but a chattel interest, we are con- 
founded. These are mere verbal contradictions and mean 
nething. They were introduced to avoid certain technical 
difficulties that seemed to obstruct the course of equity and 
justice. But they should be narrowly watched, or they will, 
as they seem likely to do, mislead those who do not look be- 
hind them at things instead of names. 

The court say that the mortgagor has the fee. We will 
proceed to show that it is also in the mortgagee. It is well 
settled that a devise is not good without seisin. But in 
Jackson vs. De Lancey, 13 John. Rep. 537, it was holden 
that a mortgage went by a devise of realty. So where a mort- 
gagee dies, the mortgage or chattel goes to the executors; but 
the heir is the owner in fee of the legal estate, and may have 
the benefit of foreclosure, on paying the executors their debt. 
Clarkson vs. Bowen, 2 Vern. 67; 2 Fonblanque, 285. A 
will, to convey a mortgage, must be attested by three wit- 
nesses, 1 Powel on Mort. 438; and this is the rule in equity, as 
well as at law. But we will not carry this inquiry any further. 

The court were certainly unfortunate in the few authorities 
they have quoted to support their positions. In Jackson vs. 
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Willard, which is cited in support of the doctrine, that a 
mortgagee, out of possession, has but a chattel interest, the 
point decided is, that a mortgagee’s interest out of possession 
cannot be levied on; not because it is a chattel, for that may 
be levied on; but because it is incidental to the bond, and of 
course in the nature of a chose in action. The other case, 
Coles vs. Coles, cited in support of the same position, says nota 
word about it, but simply decides, that a widow is endowa- 
ble of an equity of redemption. In the last case of Runyan 
vs. Mersereau, which is cited to show that ‘The mortgagor 
has the fee and may maintain trespass against the mortgagee,” 
it was decided that the purchaser of the equity of redemption 
under execution, in possession of the premises, and who in ad- 
dition held the bond and mortgage asa security for a debt due 
from the mortgagee, might maintain trespass against the mort- 
gagee for coming on the land and cutting trees. We will not stop 
to quarrel with this case, merely because it wasdecided on the 
broad and debateable ground, that the fee was in the mort- 
gagor, when a state of facts was presented which afforded a 
fair opportunity of deciding the controversy on other grounds 
that were entirely free from all question. The shortest way 
is certainly tocut the knot. It will not however, be forgotten 
that the mortgagor, and mortgagee, were here arrayed in 
direct opposition to each other, upon the question, which had 
the fee? And if a case could arise in which it was necessary 
to settle this question, as between these parties, we should be 
very well satisfied to have it decided, asin this case. But we 
believe that all their rights depend, not on the question which 
has the seisin, or fee, but on the circumstance, that the estate 
was created merely as a security. 

But the objection that the mortgagee is not a grantee because 
he is not the owner of the estate and has but a chattel, goes 
much too far. It excludes a lessee also from the right of re- 
deeming. The latter certainly has but a chattel, and is a 
purchaser of only a fraction of the estate. But we hold that 
a lessee too is a grantee, and within the statute. It would be 
very hard to exclude one who has not merely a lien, but 
the right of possession, and the actual enjoyment of the pro- 
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perty. Ifthe court adhere to their doctrine, the “ casus omissi,’’ 
will thicken around them and form a very numerous and 
troublesome class of questions. 

If the word assigns had been used in the statute, there 
might be a doubt whether a mortgagee was comprehended. 
This is certainly the natural and usual word where the whole 
estate is intended to be conveyed. But grantee seems to have 
been selected because it means any one who derives any sort 
of estate from the grantor, whether real or chattel, conditional 
or absolute. , | 

The idea presented by the counsel, and adopted by the court; 


that the act of 1822, enabling the state, when mortgagees, to . 


redeem, is to be regarded as a legislative construction that a 
mortgagee is not entitled by this statute to redeem, seems to us 
extraordinary indeed, if we are to infer that the court consi- 
der such a construction (and they obviously do,) of ahy au- 
thority. The act of 1822 does not aliude to the question we 
are discussing, nor take notice of it at all; and there is not the 
slightest evidence that an individual of the legislature thought 
of this statute or recollected its existence. But however this 
may have been, it does not appear what reasons influenced 
them in the passage of that act, nor why they should have sup- 
posed that the state could not redeem under the statute then ex- 
isting. Admitting that it was introduced and passed because its 
mover or its enacters thought or feared that a mortgagee was a 
casus omissus; yet how are the court to ascertain the wisdom 
and judgment of him who introduced it, and of those who vo- 
ted for it? Or how are they to be informed how far a weak and 
groundless apprehension, rather than a well founded and rea- 
sonable doubt, may have occasioned its introduction and pas- 
sage? The court are bound by an explanatory statute, and 
must necessarily construe all statutes in pari materia with 
reference to each other. But we know of no rule of construc: 
tion which should induce them to notice this latter statute when 
deciding cases which arise under the former. We have been 
more earnest perhaps in considering this reason of the court 
than its importance required. But we feel bound to exclaim 
against any confusion of judicial and legislative functions. 
VOL. II. 11 
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An objection was started by the counsel of the judgment 
creditor, to allowing a mortgagee to redeem, which, as it is 
specious, we shall attempt to answer, although it is not, we be- 
lieve, noticed by the court. It is, that if he were allowed to 
redeem, neither the judgment ereditors nor any one else could 
redeem of him; and thus the“ perpetual auction” (which appears 
to us by the way to bea very unfortunate expression, ) could not 
be kept up. If the provisions of the statute be well consi- 
dered, we believe this difficulty will vanish. Thesecond sec- 
tion provides that the debtor, his heirs, executors, administra- 
tors, and grantees, may redeem on paying the purchase mo- 
ney, &c. and that on such payment the sale and certificate shall 
be null and void. Now no person is by this section allowed 
to acquire any new estate. The person who redeems merely 
regains his old estate, or perhaps more properly relieves it 
from a burden? But surely he takes it subject to all its for- 
mer liabilities and contingencies. If a mortgagee redeems 
under the act, he may be redeemed of in equity by any one who 
Wuld before have redeemed of him. And we cannot but no- 
tice a difficulty which occurs under this section, insurmount- 
able as we conceive, except by our construction of it. This 
section makes no difference between prior and subsequent 
grantees, but allows the one, who applies first, to redeem ; and 
on such redemption the sale under the execution becomes null 
and void, without allowing any time to ascertain whether a 
prior grantee may not choose to redeem. Now it is in vain 
to talk about ‘‘ the statute’s not intending to alter the order of 
encumbrances.”’ It doesalter it. And who shall say it does 
not intend what it expressly declares and enacts? But if you 
construe the statute that the person redeeming gets only his 
old estate, where is the difficulty ? If he is an absolute sub- 
sequent grantee, his estate must still yield to that of a prior 
grantee ; the former being entitled of course to be repaid his 
advanees made on redemption. If he isa mortgagee, any en- 
cumbrancer may in equity redeem of him. The words of the 
next section, which provides for creditors, differ remarkably 
from this. It is there declared that a creditor (who of course 
has no estate in the land,) shall on redemption “ be entitled to 
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and acquire all the rights of the original purchaser thereof ;” 
and that any other creditor may redeem of him and become 
entitled to all the rights which he has acquired. ‘These sec- 
tions throw much light on each other. 

The court in conelusion inform the mortgagee, that he may 
have a remedy in chancery.—At this day we hope that there 
are not many who would have any aversion to seek for justice 
there, when that is the proper forum. So notorious and pro- 
verbial however have been the delays of justice in the English 
Court of Chancery, that the reputation of our own court, when 
in its infancy, and before a fair trial had been made of it, was 
evidently prejudiced by this circumstance. And even now 
many of our citizens have an impression, that g-awi# in, ‘Sign ty 3 
cery is almost interminable. But this he 
just opinion is yielding to the practical prook Pieh that. tus. 
bunal is daily affording, of its own utility. lolen versince™ a 
we have had a Court of Chancery, it has been i living, acti 
and efficient public good; answering all the’ \puxposts*bf” is at 
institution, and yielding to no other tribunal inthe. Jan 
the faithful and prompt discharge of its ‘duties. And we ecan- 
not but express here the pleasure we feel in contemplating its 
future prospects; filled, as it is, and will be, we hope, for 
some years at least, by a gentleman of extraordinary talents 
and learning; a lawyer, whom the profession claim as their 
own, and for whom they feel the highest respect and attach- 
ment; who has explored and investigated their science, the 
amines Law, and after having seen all its faults and de- 
formities, still loves and honours it for its unequalled excel- 
lencies, and does not regret that he has built his reputation 
upon such a basis; and whose appointment, under its cireum- 
stances, is equally honourable to his own character, and to all 
who were instrumental in it, and is so auspicious to the peace, 
security, and reputation of our civil institutions,—To this tri- 
bunal we are always willing to apply for relief. But, after 
having sought our remedy with trouble and expense, in a 
common law court, we do not like, without good cause, to be 
bowed out and referred to a more charitable neighbour. 

It is settled in this case, that a creditor, who dockets his 
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judgment after the sale, is entitled to redeem. It could not 
have been decided otherwise, after the case of Bissel vs. Payn, 
in which it was held, that the sale did not devest the debtor’s 
property in the lands. 

In Rosekrans vs. Hughson, Cowen’s Rep. 428, the ques- 
tion was raised, whether a prior judgment creditor, on redeem- 
ing of a subsequent one, who had redeemed of the purchaser, 
was bound to pay the other’s debt, as well as the purchase 
money and interest. The words of the statute are clear, ex- 
press, and decisive, that he is not; and so the court held. 

The case of Van Rensselaer vs. Sheriff of Onondaga, | 
Cowen’s Rep. 443, is very long, and not of much importance 
to the lawyer; but is well worth the attention of the curious, 
to see what a variety of tactics and evolutions, marches and 
eountermarches, may be gone through by those who rank 
themselves under the banners of this statute. The real par- 
ties in the suit, one of whom was originally the purchaser, and 
the other a judgment creditor, after manceuvring for a long 
time to out-flank each other, by purchasing new rights as their 
old ones were redeemed, and after having been driven off the 
field in one character, reappearing in another, finally ventured 
the issue of the contest on these questions: Whether the debt- 
or, or his grantee, can redeem after the expiration of twelve 
months? Whether an assignee of a judgment can redeem? 
And whether a creditor, who dockets his judgment after the 
sale, can redeem? After long argument and great consi- 
deration, the first question, (which was a very stupid question 
to ask the court, when it is so plainly answered in the 
statute,) was decided in the negative; and the second and 
third, in the affirmative. It was also said by Sutherland, 
J. although the facts of the case did not call for the obser- 
vation, that the creditors are limited to the last three of the 
fifteen months, and cannot redeem during the first twelve. 

In Ex parte Stevens, 4 Cowen’s Rep. 133, it was held, that 
the creditor, under whose execution the lands were sold, could 
not redeem of the purchaser, as his lien was satisfied or ex- 
tinguished by the sale. It will be recollected that this ques- 
tion arose in Van Rensselaer vs. Sheriff of Albany, but was 
left undecided. 
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Many other cases and questions have arisen under this 
statute ; but as they are of minor importance, and as we have 
already extended this article too far, we must leave them un- 


noticed. 





—— 





ART. IV. CONSTITUTIONAL INTERPRE- 
TATION. 


ROADS AND CANALS. 


Tue constitution of the United States, though it has been 
nearly forty years in operation, seems still to be but in the in- 
fancy of its construction. New questions and theories of in- 
terpretation are every day brought forth, and some schools, of 


recent origin, would fain persuade us that the true key to that’ 


instrument has been rusting in darkness until discovered and 
brought to light by themselves. These theories, for the most 
part, are not based upon any different version of the phrase- 
ology of the constitution, but are founded on general views 
of the great system of government erected by it. They strike 
: at the root of some of the most important powers at this mo- 
ment exercised by the general government, and seek to disturb 
the practical construction of more than twenty years on the 
subject which we are about to examine. They would arrest 
the most vital functions of the different departments of the 
government. They would set up their theories in opposition 
to the long acknowledged jurisdiction of the national judiciary, 
and the equally acknowledged and long exercised powers of 
the national legislature. | 

To descend to particulars; a sect whose origin cannot be 
distinctly traced further back than the year 1816, has since 
that period waged an incessant war upon that appellate juris- 
diction which the Supreme Court of the United States has 
exercised, ever since the organization of our present govern- 
ment, over suits commenced in the State Courts, in which the 
constitution and laws of the United States are drawn in ques- 
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tion. The opposition to this jurisdiction first manifested itself 
in Virginia, in the year 1816, in the case of Martin and Hun- 
ter, decided by the Supreme Court of the United States, 
and reported in 1 Wheat. 304. The question was there dis- 
tinctly presented to the court, and the objection unanimously 
overruled. But this notwithstanding, the jurisdiction is still 
contested in that state with as much warmth, pertinacity, and 
subtlety, as if the question involved the existence of the re- 
public. It has not sufficed to disarm these combatants that 
they have been subsequently heard in another case, and the 
same result pronounced with the same unanimity. 

The same opposition to the constitutionality of the bank of 
the United States, is another prominent article in the constitu- 
tional creed of the sect we allude to. Though such an institu- 
tion was one of the earliest financial measures of the govern- 
ment, and though the constitutional objection has been again 
and again overruled by all its departments, and almost univer- 
sally abandoned by its former assertors, the guardians of the 
constitution in Virginia have by no means surrendered the 
point. 

The tariff lately adopted, has also been branded in that 
quarter with the same denunciation of unconstitutionality and 
usurpation. The two houses of the Virginia legislature, at 
their present session, have passed resolutions, by large majori- 
ties, to this effect. What other measures of the government 
are next to be singled out for this purpose remains to be seen. 
The career of invention is but just begun, and, like the wheels 
of revolution, we suppose, is to go on, till finally, it would 
not be surprising, if it was discovered that a goodly part of 
the constitution itself was impeached as unconstitutional, and 
contrary to the genius and spirit of the infallible decrees of 
the advocates of “ State rights” in Virginia. Already they 
have put forth new opinions and new doctrines, sufficient, if 
carried into effect, to change the very fundamental principles 
of our government. ‘These notions have become the rallying 
point and the distinguishing badge of the politicians of that 
state. They are the political lever by which it is moved, and 
with which, it is avowed, they seek to move the nation. 
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These dogmas are certainly supported with great subtlety. 
But their advocates are entitled to still more credit for perse- 
verance than for ingenuity. “For though confuted, they 
‘can argue still.” : 

The acts of the national legislature and the adjudications of 
the Supreme Court they repulse with scorn, as destitute of 
all authority and claim to respect. At intervals, the old 
tocsin of alarra is sounded, and “ State rights’’ reverberated 
from the shore to the mountains and from the mountains back 
again, till the state is deafened with the echo. Every where 
else all is tranquil, and the general government pursues its 
way, undisturbed : the states still remain unabsorbed by its 
consolidating influence, and the people sleep as soundly and 
dream as pleasantly as if that mighty incubus, as these alarm- 
ists style the general government, was not brooding over 
them. These politicians and jurists, meanwhile, are constant- 
ly encamped on the borders of the constitution, ready, in all 
their panoply, to act on the offensive or defensive as the oc- 
casion may require. ‘They have not only erected themselves 
into guardians of the constitution, but claim an exclusive pa- 
tent for construing that instrument, derived from the Virginia 
resolutions of 798 and the address of 1800. ‘To these preten- 
sions, it could not be expected that the rest of the world would 
submit, without scrutinizing their foundation. Accordingly 
a majority of congress has, at every fresh agitation of the 
subject, been found decidedly opposed to them. The Su- 
preme Court has again and again overruled their objections, 
when they have been presented: and they are left in a decid- 
ed but stubborn minority. They still keep their forces in 
the field, in hopes, it would appear, of some conjuncture when 
they may march upon us by surprise, and seize on those cita- 
dels by night which they have so often assaulted unsuccessful- 
ly by day. They are resolved to try what an active and in- 
defatigable minority can do against superior numbers; and 
therefore, if there is nothing in their enterprises to alarm us, 
there is enough in them to demand the attention of those who 
would maintain the integrity of the constitutional powers of 
eongress. 
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The constitutional power of congress to make roads and 
canals, is perhaps the first in practical importance of those 
which have been thus assailed, and on which has been made 
their most vigorous and determined onset. This power is, in 
its nature, of high importance to the national welfare, in peace 
and in war; but the controversy assumes a still deeper interest, 
when we come to the grounds on which this power is contest- 
ed. They draw in question some of the vital principles of 
the federalcompact ; and if this power cannot be maintained 
against such objections, the bank of the United States, and even 
the tariff, must fall with it. The same process of reasoning 
which would destroy the one, must at least undermine, if it 
does not subvert the other. It isof the last importance then 
to examine, whether there be any thing in these doctrines or 
not; whether, while we would only promote the speedy trans- 
mission of intelligence by making good post-roads, we are in 
fact entrenching on the sacred soil of the constitution ; wheth- 
er, while we fancy ourselves digging a canal, for the benefit 
of internal commerce or military operations, we are in fact 
digging the hideous * gulf of consolidation.’” 

Itis contended, in opposition to this power of making roads 
and canals, that it does not fall within the scope of any of the 
enumerated powers of congress, and the celebrated Report of 
Mr. Madison to the legislature of Virginia, is recurred to as an 
authority almost conclusive, that congress cannot appropriate 
money for any object not contained in the enumerated powers. 
_ It is in that state paper that the doctrine is most ably maintain- 
ed. Mr. Madison there urges with all the force of his great 
and subile intellect, that the government is merely a govern- 
ment of enumerated as well as of delegated powers, and that 
the enumeration in the constitution comprehendsall the pow- 
ers which congress can exercise, and all the objects for which 
they can constitutionally appropriate money. It is hardly 
necessary for us to protest that, at this day, when the passions 
which agitated the parties at that period, no constitutional! 
doctrine promulgated in any party manifesto, can pass unex- 
amined under the shelter of its authority. A period more 
unpropitious to the formation of constitutional theories than 
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that can scarcely be imagined. It is upon a single point only 
that we shall examine its doctrines, and, protected by other 
authority quite as imposing, we shall discuss that with all ne- 
cessary freedom. 

A part of the reasoning of that report is employed upon the 
construction of the clause of the constitution, that ‘‘ Congress 
‘* shall have power to pay the debts, and provide for the ¢om= 
‘‘mon defence and general welfare of the United States.?’ 
The doctrine of the report, is that restricted interpretation 
which confines these general terms within the limits of the 
subsequent enumerated powers, in the appropriation of money, 
and denies the right of congress to apply the national income 
to any measures not strictly comprehended within the sphere 
of those powers. It is insisted, that to allow measures to be 
executed by congress which are not among their enumerated 
powers, is to destroy the import and force of the particular 
enumeration, which follows the clause in question. The tes- 
timony so universally borne to the extraordinary acuteness and 
ability of this whole report, makes it almost unnecessary for 
us to admit, that its disquisition on this particular topic is full 
of ingenuity and plausibility. But though it lies at the foun- 
dation of the modern constitutional objection to roads and ea- 
nals, the doctrines of this report might be admitted to their 
full extent, without at all impairing the constitutional power 
of congress to make them. 

The question would then arise, are roads and canals within 
the scope of one or more of the enumerated powers? If they 


are not expressed, are they not implied and fairly to be elass+ 


ed within those incidental powers which are expressly grant- 
ed, though not enumerated, in the power “ to make all laws 
‘¢ which shall be necessary and proper for carrying into execu- 
‘tion’? the powers previously enumerated? Admitting the 
whole argument of the report, the same question, in substances 
upon the same clause, still recurs. 

But in the instance of post-roads, we shall first inquire 
whether there is not an express power conferred by the con- 
stitution. If there is, it will go far to prove that national 
roads for like national objects may, when found necessarys 
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be made by virtue of the enumerated power, which in the 
course of its execution requires such aid. Ifsuch a power has 
been expressly conveyed, in one instance and for one particu- 
lar object, it is a strong argument to prove that the same 
power may be safely and justly exercised as incidental to 
other and greater powers, where the necessity of it is still more 
urgent, and the benefits still greater. As an indispensable ap- 
pendage to the power of establishing post-offices, the consti- 
tution has also conferred on congress the power of establish- 
ing post-roads. And the question is made, whether congress, 
under this power, can make and construct post-roads, or can 
only designate them from roads previously in existence ? 

‘‘The congress shall have power to establish post-offices 
‘‘and post-roads,”’ is the language of the constitution. And 
on the extent of the meaning to be given to the word ‘ estab- 
‘lish,’ the question depends. Now, as the power to establish 
post-roads has no limit, and no allusion the most distant is made 
to roads already existing, it is difficult to imagine a semblance 
ef reasoning by which this term ‘establish’ is construed to 
mean ‘‘ designate.”” The power is like all others in the con- 
stitution, limited only by its nature and the discretion of con- 
gress. If the publicexigency requires that post-roads should 
be established where no human track ever before existed, 
how is congress to establish them unless it constructs them 
before hand? It cannot compel the states or any munieipal 
authority to lay them out. It cannot establish them by the 
mere act of legislation, if the road is still to be made. But to 
put the question finally at rest, let us see what is the power of 
congress in establishing post-offices. Does any body doubt 
that it is within the constitutional power of congress to pur- 
chase land and erect post-offices? Why not then to purchase 
land and make roads? The word establish comprehends no 
more in the one case than in the other; and if to erect and 
create post-offices falls, as it clearly does, within the power to 
establish them, it is as clearly within the same term to estab- 
lish post-roads by laying them out and constructing them. 
How a doubt could ever have been seriously suggested of this 
construction, is maryellous in our eyes. 
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We are not disposed to multiply criticisms on this term. 
The point appears too clear to admit of much argument. The 
objection drawn from the meaning of the term ‘established’ is 
fully answered. As to other objections founded on the ten- 
dency of this power, to increase the jurisdiction of congress 
over the territory of the state through which such roads may 
be made, they would be proper arguments for those who con- 
tend that congress ought not to possess it. But itis given; 
and we do not understand the force of that argument which, 
while it allows that congress may exercise all necessary juris- 
diction over post-roads, when they are designated, and that 
congress may designate what roads it pleases, would persuade 
us that the power of making them when necessary would be 
more dangerous to the sovereignty of the states. When made, 
it is on all hands conceded that congress can exercise no more 
jurisdiction over them except for the mere purpose of keep- 
ing them in repair, than over those which it establishes upon 
roads previously made. As to any effect upon state rights, 
therefore, it is equally idle to talk about it in the one case as 
in the other. The power of congress is sovereign in this, as 
in all other instances, and of all the sovereign powers confer- 
red by the constitution, this must be the most harmless and 
least capable of abuse or perversion. 

The power of congress, then, to make roads for the purpose 
of transporting the mail, is successfully maintained. Nor is 
such a power more than the importance of the object absolute- 
ly requires. To the government itself, the regular transmis- 
sion of its orders and information to its numerous subordinate 
functionaries is a matter of the deepest moment, in peace 
and in war. ‘To the people at large, the circulation of intel- 
ligence through every possible channel, is intimately connect- 
ed with the very preservation of their rights and the privile- 
ges they value most dearly. How can the general govern- 
ment discharge these great duties to itself and the people of 
the United States, if it does not possess the power to create, 
when necessary, the channels through which its own instruc- 
tions to its officers, and that intelligence which is the vital prin-~ 
ciple of our institutions, are to flow ? 
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It isscarcely necessary for us to protest, that we do not 
undertake to derive from this express grant of power as to 
post-roads, a general power to make roads and canals, with- 
out reference to their objects. . We derive such a power from 
the clause which gives congress power to create a revenue, and 
to employ it in paying the debts and providing for the com- 
mon defence and general welfare, (art. 1, sect. 8, clause 1.) 
But we derive, also, from other sources, a power to make 
roads and canals for the different purposes which those clauses 
have in view. 

We are fully aware, that one argument against this power 
of making roads and canals, has been that its advocates trace 
it to different parts of the constitution. Some, for instance, 
trace it to the power “ to provide for the common defence and 
‘‘ general welfare”’ alone; while others reject that interpreta- 
tion, and trace it to different clauses in the enumeration of the 
powers of congress. This is certainly no argument against 
the existence of the power. If one derives it from one clause, 
for one particular purpose, that is no reason why another 
should not derive the same power, for another purpose, from 
a different clause. Thus a part of the advocates of this power 
derives the power of making military roads and canals from 
the power of congress to declare war; another derives the 
power of making roads and canals in aid of internal commerce, 
from the power of congress to regulate commerce among the 
several states ; and the great body of its advocates agree in 
deriving the power for these two purposes, from these two 
distinct sources. A few, perhaps, who think the one extreme- 
ly clear, do not admit the other. But the great mass who sup- 
port the power think alike on the subject. This diversity 
of sources is therefore no real diversity of opinion ;—nor is it 
at all inconsistent that they who hold that the power is con- 
ferred by the clause relating to the common defence and ge- 
neral welfare, should also hold that it may be traced to some 
of the subsequent enumerated powers. 

For, to go no further, there are several of the enumerated 
_ powers of congress which bear so near 2 resemblance to each 
_ other, that the same incidental powers must be exercised in 
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executing them all, Take for instance the power “to. raise 
‘¢ and support armies ;”’ and the power “ to provide and main- 
“tainanavy.”? The same power is incident to both of tak- 
ing and using private property in case of public exigency, 
making the citizen whose property is used, just compensation 


“ny 
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for it, according to the obligation imposed by the fifth amend- 


ment to the constitution. If it exists in one case, it exists in 


the other; and the same observation is applicable to many | 


other incidental powers. So far, therefore, from this diver- 
sity of sources to which the power of making roads and canals 
is traced, importing any inconsistency in its advocates, it is 


the strongest argument in favour of the principle. They agree | 


in the principle; they differ only in its application to some of 
the enumerated powers. 

That incidental or implied powers are conferred by the 
enumerated powers, there needs no argument to prove. The 
constitution itself has set that matter atrest. It has expressly 
granted them in the power “to make all laws which shall be 
“necessary and proper to carry into execution the foregoing 
‘‘ powers, and all other powers vested by this constitution in 
“the government of the United States.””—This is a constitu- 
tional interpretation in the constitution itself. It seems to 
have been inserted for the express purpose of obviating those 
doubts and difficulties about incidental and implied powers, 
which have been the food for the jurisconsults of Virginia for 
the last ten years. But even this abundant caution has not 
sufficed. They require that ‘‘one should rise from the dead.” 
They insist on a necessity, strict and absolute, and that no dis- 
cretion as to the general objects of the federal compact, no le- 
zislative deliberation as to propriety, is warranted by the con- 
stitution. Those are neither the principles of the resolutions 
of ’98 or of the address of 1800. Such a construction would 
nullify the clause which grants those powers, and instead of 
making it a grant of incidental powers, would make it abso- 
lutely a restriction and limitation of the express powers before 
granted. 

The first power to which roads and canals are considered 
as incidental, is the power ‘to declare war.’ That tremen- 
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dous prerogative of sovereignty belongs to congressalone, and 
along with it, it is on all hands conceded must go the power 
to prepare for it and to adopt all measures necessary to a suc. 
cessful prosecution of it, whether offensive ordefensive. How 
necessary good roads and canals are to that object, the ope- 
rations of modern warfare abundantly testify. Let us fora 
moment suppose that an attack is threatened upon an impor. 
tant point of our frontier, and that neither river or canal, road 
or path can be found on which to transport the distant and - 
powerful army which could, if present, defend it and save an 
essential fortress or a populous city from capture. In such an 
occurrence, wouldany doubt be raised of the necessity of good 
roads and canals in case of war? How much danger would 
those who deny congress this. power, insist on, before they 
would allow that it might constitutionally take measures 
against the menaced irruption? TMust the enemy be already 
at the gates of the fortress and summonit to surrender, before 


congress ean justify cutting a road or canal to open a line of 


communication from the point of invasion to the interior? 
Or is the bombardment of our seaboard cities and the confla- 
gration of our frontier villages to be already commenced, be- 
fore the constitutional sentinels can lawfully take the alarm? 
Is this the dire necessity those would insist on who deny that 
congress can -prepare for our defence in time of war, by es- 
tablishing internal communications by roads and ‘canals in 
time of peace? It is partially conceded, indeed, that when 
such emergencies exist, con gress may order them to be con- 
structed. The opponents of the power will scarcely deny 
that such a state of facts would justify the cutting a road or 
canal, if it was possible to doit. -And this, it seemsto us, is 
conceding the whole question. For ifthe power ever can be 
constitutionally exercised, it must exist at all times, To ad- 
mit, that when a case of necessity Occurs, ‘congress may exer- 
cise the power, isto admit that congress possess the power and 
must judge of the necessity and propriety of exercising it. 
It never can be contended that congress is to wait till war 
reaches the heart of our territory before its constitutional pow-* 
er of providing against such an emergency can come into 
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existence. If the power of making a road in case of emer- 
gency is conceded ; if congress can exercise it during the 
emergency, they may surely exercise the same power in pro- 
viding against the emergency. In fact, the emergency must 
always exist, while the danger of war remains. It belongs to 
the wisdom of congress to provide against the dangers inci- 
dent to war; to provide also, in case of offensive war, for the 
speedy and vigorous operations of its troops. If it has a right 
to raise armies, and declare war, has it not a right to provide 
for the successful employment and necessary transportation 
of its armies, as well as to provide safe harbours and roads for 
its navies? It is absurd to refine and split hairs about the 
necessary incidents to a power like that of declaring war— 
like that of raising and supporting armies. The principal 
power is the last appeal of nations; the flood that may over- 
whelm, or the fire that may consume constitutions, govern- 
ments, and people. Is it worth while to argue whether the 
power that may loose this flood or light this fire, can safely 
be authorized to provide against the natural perils of its mea- 
sures? Cuz bono curtail the power to provide against the 
consequences of war, while the power to make the war must 
remain unimpaired ? 

It cannot be seriously contended that there is | any thing 
dangerous to the rights or security of the states in cutting a 
military road through their territory. If there be, how much 
more perilous is the marching and the encampment of troeps 
ontheir soil? © How imminent is the danger those states incur 
which have strong and well manned forts commanding their 
principal cities? If state rights could be successfully invad- 
ed, one would think it must be through these formidable 
avenues, and not through a simple unfortified road! Yet 
those who raise the bugbear of consolidation when roads and 
canals are proposed, look with perfect security on these na- 
tional fortifications. Infatuated zealots! They tremble. at 
squibs while whole magazines of gunpowder are ready to ex- 
plode beneath their feet. 

The second power to which we claim as incidental to that of 
making roads and canals, is ‘the power ‘‘ to regulate com- 
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‘¢ merce among the several states.” Itcan hardly be contro- 


verted at this time of day, that this power of congress is ex- 
clusive in its nature. The same subject matter cannot be re- 
gulated by congress and the state legislature. If one has the 
power of regulating the whole subject matter, it cannot be- 
long to the other in any degree. What then is intended by 
the power to regulate commerce? Why certainly to legislate 
upon it, in every possible manner that it can exist, and for 
every object consistent with sound policy and discretion. Is 
any thing more consonant with policy and the duty of con- 
gress in legislating in regard to it, than to aim at its direct en- 
couragement and to afford it all* possible facilities of inter- 
course? To make channels for it, and extend its sphere, is clear- 
within the scope of regulating it. If congress possessed no 
sovereign power whatever; if its functions were limited to 
mere recommendations as under the old confederation,—there 
could not be more said than is now said against the exercise 
of this beneficial power by that body. It is idle to talk ofa 
sovereign government exercising an exclusive power over the 
interchange of commerce among the states, which yet cannot 
exercise sovereign power in extending and fostering that 
commerce! If it were so, the internal commerce of the 
states would have no regulator, no sovereign guardian and 
protector. The states cannot regulate it among themselves, 
for the power is exclusive in congress. They cannot reach 
beyond themselves in their efforts to extend and improve it, 
and it would be completely turned out to the desert. 

Let us inquire for a moment, if during the late war, roads and 
canals were not necessary to the commerce among the several 
states? At that period, when our ports were blockaded and 
our coast swarmed with British cruisers, when all navigation 
was at an end, when the calamities of war suspended the ne- 
cessary commercial intercourse by sea, the whole internal com- 
merce of the country was carried on by land, and there is no 
doubt that the sums expended in extraordinary military and 
commercial transportation by land at that period, would have 
been sufficient to make a chain of roads and canals connecting © 
the remotest parts of our territory, and affording a permanent 
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revenue to the government. How is a recurrence of those 
disastrous and humiliating scenesto be prevented in case of 
another war with the mistress of the seas? Is there any power 
in this country. to provide against them if it rest not in con- 
gress? The state legislatures cannot do it: the people can 
only act through their representatives in the national legisla- 
ture. If it be necessary and proper then, that congress should 
protect our internal commerce as sedulously as it does our 
commerce with foreign nations, it is necessary that it should 
provide against its annihilation in case of war. Is not this a 
necessity for a system of internal improvement, strong and 
urgent enough to satisfy the most rigid intrepreters of the 
constitution? We do not speak of a possible and imaginary 
state of things. We speak of recorded events: of calamities 
that have ceased to be felt, but can never cease to be remem- 
bered by this age and generation. We appeal to practical evils, . 
and yesterday’s experience. . 

Thus far we have limited ourselves to showing that, even 
admitting to their fullest extent the doctrines of the Virginia 
report of 1800, the power of making roads and canals is de- 
rived from three distinct enumerated powersof congress. First, 
we have shown an express grant to make post-roads. Second- 
ly, we have deduced from the power to declare war, a power 
to provide for its operations by making military roads and 
canals. Thirdly, we have pointed out the intimate and inse- 
parable connexion between ‘ the commerce among the seve- 
ral. states,’ which it is the exclusive province of congress to 
regulate, and commercial roads and canals. But we will not 
rest the argument here. From another equally important 
clause of the powers of congress, we derive the power in the 
fullest extent ; and as that construction has been assailed with 
all the force and subtlety of the Virginia school of constitu- 
tional interpreters, we shall thoroughly sift that clause and 
all their arguments. , 

It is a familiar part of the history of our present constitution, 
that the great and chief defect of the powers of congress under 
the old confederation, was intended to be remedied by the 
clause which contains this power to provide for the common 
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defence and general welfare. That clause confers at one broad 
sweep a sovereign and ufilimited power of taxation ; a power 
to lay every species of tax on the person and property of every 
man in the nation. The powers of congress under the new 
constitution were not intended to be given with a hesitating, 
doubtful, and sparing hand; but witha confiding, bold, and 
liberal one. The very first grant vests in congress the sove- 
reign, uncontrolable power of taxation: the power to pay 
the debts and provide for the common. defence and general 
welfare of the United States. (Art. 1, sec. vir. cl. 1.) ‘The 
‘¢ congress shall have power to lay and collect taxes, duties, 
‘‘imposts, and excises; to pay the debts and provide for the 
‘common defence and general welfare of the United States.” 
Here is a plain grant of an unlimited sovereign power to raise 
a revenue, and an equally plain one of an unlimited sovereign 
power to dispose of it, for the national objects confided to con- 
press—to pay the national debt, and to provide for the national 
defence and welfare. A question has indeed been made by 
some individual about the punctuation of this clause in the 
original constitution in the department of state. But we can 
see no difference in the meaning, whether a comma or a semi- 
colon is put after the word ‘excises.’ In either case it gives 
congress a power to raise money for all the objects of com- 
mon defence and general welfare, and a power equally express 
to appropriate it for those objects. Andif the comma be not 
strong enough to prove it, we may as well mention that the 
original punctuation of the constitution is ascertained to be, as 
it is printed above, with a semicolon. 

What limit then is there in the constitution, but the wis- 
dom and discretion of congress to this power of appropriat- 
ing the national revenue to the common defence and general 
welfare? We have and can have no other security against 
the abuse of this power, than against the abuse of that of taxa- 
tion. The nation has the security of the constitutional respon- 
sibility of its representatives in the one case and in the other. 
It has the security of the judgment and consciences of the 
members of congress who are to exercise both. It has also 
ihat last guarantee against oppression which our forefathers 
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have taught us when and how to claim—the right of resistance. 
Beyond these, beyond the integrity of the representative and 
the intelligence of the people; we freely admit there is not and 
never can be any limitation to or any security against the 
abuse of this power. It is a feeble and a sorry argument 
against the express words of this clause, that the power it con- 
fers may be abused.. True, and what power of the govern- 
ment may not be? We might answer, if the objection de- 
served it, that the power was less susceptible of abuse than 
any other in the whole constitution; that its exercise can 
never be dangerous, and in the instance of roads and canals at 
least, must ever be beneficial. We might urge that it were 
better the public treasure should be expended for such nation- 
al objects at home, than squandered in wars abroad. 

We might point to our national debt, small and inconsider- 
able always, and daily decreasing, andask, if the lessons of ex- 
perience and history donot admonish us, that a nation free from 
taxesand debt, will, if its revenue cannot be expended in any 
other way, mingle in wars with the same levity and restless- 
ness, whether its interest.is involved or not? It is in fact 
some small security against light and inconsiderate wars to 
have a system of internal improvement employing our na- 
tional councils and the public revenue. ‘The public money so 
spent will return to the public coffers directly in the shape of 
tolls; and indirectly athousand ways in the increased ability 
of the nation to pay its other taxes and to meet future emer- 
gencies. So far from this power of making roads and canals 
having any thing in it peculiarly susceptible of abuse, it is 
scarcely possible to conceive how it can be liable to any 
abuseat.all. Theland that is taken for these public uses from i in- 
dividuals must be paid for; the money that is expended in mak- 
ing them, must be expiliied by the government not for the 
use of favourite courtiers, but for the sustenance.and pay- 
ment of humble labourers. If those labourers were an army 
in disguise, and, like another Trojan horse, intended to 
invade and burn our sleeping cities, there could not be more 
horror and alarm manifested than is every day expressed 
by the school of constitutional seers to whom we have so 
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often alluded. But it is time to examine the foundation 
of all their opposition—the doctrine of the famous Virginia 
report of 1800. We shali extract from that rare and able 
state paper the whole argument in relation to the clause of the 
constitution we are considering. If it is sufficient, not asa pre- 
cedent or a postulatum, (for we deny it any such authority in 
any respect whatever ;) but if it is sufficient as reasoning, we 
agree there is an end. of the power of congress to make roads 
and canals, as derived from the clause to provide for the com- 
mon defence and general welfare. But if on the other hand, 
we shall show that its reasoning cannot be supported; that its 
doctrine is contrary to the practical construction given to the 
constitution from its first adoption to the present hour ; that 
it is contrary in fact to the recorded practical constitution of 
the illustrious author of that report, the late president Madi- 
son,—we shall then claim to have established this power be- 
yond the reach of cavil or question. These and each of them 
we undertake to do in scarcely more words that the extract 
we are about to give itself occupies. 

In the “ Proceedings of the Virginia assembly. on the an- 
* swers of sundry states to their resolutions passed in 1798,” 
—pages 10, 11, 12, it is thus written :— 


‘¢ The other questions presenting themseives, are—1. Whether 
indications have appeared of a design to expound certain general 
phrases copied from the articles of confederation, so as to destroy 
the effect of the particular enumeration explaining and limiting their 
meaning. 2. Whether this exposition would by degrees consoli- 
date the states into one sovereignty. 3. Whether the tendency 
and result of this consolidation would be to transform the republi- 
can system of the United States into a monarchy. 

. “]T,The general phrases here meant must be those ‘ of providing 
for the common defence and general welfare.’ 

‘¢ In the ‘ articles of confederation’ the phrases are used as fol- 
lows, in article vin.: ‘ All charges of war and all other expenses 
that shall be incurred for the common defence and general welfare, 
and allowed by the United States in congress assembled, shall be de- 
frayed out of a common treasury, which shall be supplied by the 
several states, in proportion to the value of all land within each state 
granted to or surveyed for any person, as such land and the build- 
ings andimprovements thereon shall be estimated, according to such 
mode as the United States in congress assembled shall from time 
to time direct and appoint.’ . 
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‘¢ In the existing constitution they make the following part of sec- 
tion 8 :— 

‘«¢ The congress shall have power to Jay and collect taxes, duties, 
imposts, and excises ; to pay the debts and provide for the common 
defence and general welfare of the United States. 

‘¢ This similarity in the use of these phrases in the two great fe- 
deral charters, might well be considered, as rendering their mean- 
ing less liable to be misconstrued in the latter; because it will 
scarcely be said that in the former, they were ever understood to 
be either a general grant of power or to authorize the requisition 
or application of money by the old congress, to the common de- 
fence and general welfare, except in the cases afterwards enume- 
rated, which explained and limited their meaning; and if such was 
the limited meaning attached to these phrases in the very instru- 
ment revised and remodelled by the present constitution, it can 
never be supposed that when copied into this constitution, a differ- 
ent meaning ought to be attached to them. 

‘¢ That notwithstanding this remarkable security against miscon- 
struction, a design has been indicated to expound these phrases in 
the constitution, so as to destroy the effect of the particular enume- 
ration of powers by which it ordains and limits them, must have 
fallen under the observation of those who have attended to the 
course of public transactions. Not to multiply proofs on this sub- 
ject, it will suffice to refer to the debates in the federal legislature, 
in which arguments have on different occasions been drawn, with 
apparent effect, from these phrases in their indefinite meaning. 

‘‘To these indications might be added, without looking farther, 
the official report on manufactures, by the late secretary of the trea- 
sury, made on the 5th of December, 1791; and the report of a 
committee of congress in January, 1797, on the promotion of agri- 
culture. In the first of these it is expressly contended to belong 
‘to the discretion of the national legislature to pronounce upon the 
objects which concern the general welfare, and for which, under 
that description, an appropriation of money is requisite and proper. 
Andthereseems to be no room for adoubt, that whatever concerns the 
general interests of learning, of agriculture, of manufactures, and of 
commerce, are within the sphere of the national councils, as far as 
regards an application of money.’ The latter report assumes the 
same latitude of power in the national councils, and applies it to the 
encouragement of agriculture by means of a society to be establish- 
ed at the seat of government. Although neither of these reports 
may have received the sanction of a law carrying it into effect, yet 
on the other hand, the extraordinary doctrine contained in both has 
passed without the slightest positive mark of disapprobation from 
the authority to which it was addressed. 

‘¢ Now whether the phrases in question be construed to autho- 
rize every measure relating to the common defence and general 
welfare, as contended by some; or every measure only in which 
there might be an application of money, as suggested by the caution 
of others, the effect must substantially be the same, in destroying 
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the import and force of the particular enumeration of powers 
which follow these general phrases in the constitution. For it js 
evident that there is not a single power whatever, which may not 
have some reference to the common defence or the general wel- 
fare; nor a power of any magnitude which in its exercise does not 
involve or admit an application of money. The government there- 
fore which possesses power in either one or other of these extents, 
is a government without the limitations formed by a particular enu- 
meration of powers; and consequently the meaning and effect of 
this particular enumeration is destroyed by the exposition given to 
these. general phrases. 

‘* This conclusion will not be affected by an attempt to qualify the 
power over the ‘ general welfare,’ by referring it to cases where 
the general welfare is beyond the reach of separate provisions by 
the zndividual states ; and leaving to these their jurisdictions in cases 
to which their separate provisions may be competent. - For as the 
authority of the individual states must in all cases be incompetent to 
general regulations operating through the whole, the authority of 
the United States would be extended to every object relating to 
the general welfare, which might by any possibility be provided for 
by the general authority. This qualifying construction, therefore, 
would have little, if any, tendency to circumscribe the power claim- 
ed under the latitude of the terms ‘ general welfare.’ 

‘¢ The true and fair construction of this expression, both in the 
original and existing federal compacts, appears to the committee too 
obvious to be mistaken. In both, the congress is authorized to 
provide money for the common defence and general welfare. In 
both is subjoined to this authority, an enumeration of the cases to 
which their powers shall extend. Money cannot be applied to the 
general welfare, otherwise than by an application of it to some par- 
ticular measure ‘conducive to the general welfare. Whenever 
therefore money has been raised by the general authority, and is 
to be applied to a particular measure, a question arises, whether 
the particular measure be within the enumerated authorities vested 
incongress. If it be, the money requisite for it may be applied to 
it; if it be not, no such application can be made. This fair and ob- 
vious interpretation coincides with, and is enforced by the clause 
in the constitution which declares that ‘no money shall be drawn 
from the treasury, but in consequence of appropriations by law.’ 
An appropriation of money to the general welfare would be es- 
teemed rather a mockery than an observance of this constitutional 
injunction. 

‘¢2, Whether the exposition of the general phrases here combated 
would not by degrees consolidate the states into one sovereignty, is 
a question concerning which the committee can perceive little room 
for difference of opinion. ‘To consolidate the states into one so- 
vereignty, nothing more can be wanted, than to supersede their 
respective sovereignties in the cases reserved to them, by extend- 
ing the sovereignty of the United States to all cases of the ‘ gene- 
ral welfare,’ that is to say, to all cases whatever. 
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‘<< 3, That the obvious tendency and inevitable result of a consoli- 
dation of the states into one sovereignty would be to transform the 
republican system of the United States into a monarchy, 1s a point 
which seems to have been sufficiently decided by the general senti- 
ment of America. In almost every instance of discussion, relating 
to the consolidation in question, its certain tendency to pave the 
way to monarchy, seems not to have been. contested. The pros- 
pect of such a consolidation has formed the only topic of controver- 
sy. It would be unnecessary, therefore, for the committee to dwell 
long on the reasons which support the position of the general as- 
sembly. It may not be improper however to remark two conse- 
quences evidently flowing from an extension of the federal pow- 
: a to every subject falling within the idea of the ‘ general wel- 
fare.’ 

‘* One consequence must be to enlarge the sphere of discretion 
allotted to the executive magistrate. Even within the legislative 
limits properly defined by the constitution, the difficulty of accom- 
modating legal regulations to a country so great in extent and so 
various in its circumstances, has been much felt ; and has led to oc- 
casional investments of power in the executive which involve per- 
haps as large a portion of discretion as can be deemed consistent 
with the nature of the executive trust. In proportion as the ob- 
jects of legislative care might be multiplied, would the time allow- 
ed for each be diminished and the difficulty of providing uniform 
and particular regulations for all be increased. From these sources 
would necessarily ensue a greater latitude to the agency of that de- 
partment which is always in existence, and which would best moyld 





regulations of a general nature so as to suit them to the diversityzof «... 


particular situations. And it is in this latitude as a supplement to, +. 
the deficiency of the laws, that the degree of executive prer ae 
materially consists. ees 

‘* The other consequence would be, that of an excessive’ 
tation of the offices, honours, and emoluments depenthn 
executive will. Add to the present legitimate stock,ath 
every description which a consolidation of the statésewe 
from them and turn over to the federal government, and the pa- 
tronage of the executive would necessarily be as‘miuch swelled in 
this case as its prerogative would be in the other. 

*‘ This disproportionate increase of the prerogative and patron- 
age must evidently either enable the chief magistrate of the union, 
by quiet means, to secure his re-election from time to time, and 
finally to regulate the succession as he might please ; or by giving 
so transcendent an importance to the office, would render the election 
to it so violent and corrupt that the public voice itself might call for 
an hereditary in place of an elective succession. Whichever of 
these events might follow the transformation of the republican sys- 
tem of the United States into a monarchy, anticipated by the gene- 
ral assembly from a consolidation of the states into one sovereignty, 
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would be equally accomplished ; and whether it would be into a 
mixtor an absolute monarchy, might depend on too many contip- 
gencies to admit of any certain foresight.” p. 10—14. 


The argument of all this part of the report, consists merely 
of this idea: that if the clause “to provide for the common 
‘¢defence and general welfare’’ be construed according to the 
plain and natural import of the terms, it destroys the effect 
of the subsequent enumeration of the powers of congress. A 
strange argument this, for all the reverence and implicit sub- 
mission with which it is received in the constitutional school 
of Virginia! The clause in question, is itself one of the enu- 
merated powers of congress ; and because it is the first and most 
important of those powers, the reasoning of this report would 
reduce it to nothing! Because if it means only what the sub- 
sequent enumerated powers themselves mean, it clearly con- 
fers no power of itself. Now, by what rule of construction is 
it, that the subsequent enumerated powers, instead of being 
distinct grants of power for other and additional objects, are 
made limitations and restrictions on the power first conferred? 
It might as well be contended that the power to raise armies 
was limited and explained by the succeeding power to provide 
for calling forth the militia, and that no armies could be raised 
except by calling forth the militia! We certainly maintain 
equally with the Virginia report, that the powers of congress 
are enumerated. We fully concur that no power, not enu- 
merated or fairly necessary and proper to carry into execu- 
tion an enumerated power, can be exercised by congress. 
But the power ‘‘ to provide for the common defence and gene- 
‘¢ral welfare,”’ is itself an enumerated power. Like all 
the other enumerated powers, it is to be construed by its own 
terms, and not to be enlarged or restricted by the subsequent 
enumeration. 

What, then, is the fair meaning and construction of those 
terms? ‘* To provide for the common defence and general 
*‘ welfare,”’ is the highest attribute of sovereignty ; but can- 
not by any, the most liberal interpretation, be made to compre- 
hendallor the greater part of the subsequent enumerated pow- 
ers of congress. ‘T’o secure the national existence and prosperity 
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is the grand object of the government, and every power must 
have a reference to that object. But “to provide for the com- 
‘mon defence” has a definite and precise meaning, which 
cannot be mistaken. It can only mean to defend the nation 
from foreign invasion and intestine commotion. ‘To pro- 
“vide for the general welfare,” is not the indefinite and general 
phrase, not the dangerous and unlimited power that the re- 
port affects to represent. It cannot mean more than to pre- 
serve and increase the national resources, the agriculture, the 
commerce, the manufactures, and the finances of the nation. 
From the clause to provide for the common defence, for ex- 
ample, we derive the power of congress to erect fortifications, 
and to take the property of any obstinate individual for that pur- 
pose, where the publicexigency may require it. From the same 
clause we derive the power of congress to suspend the habeas 
corpus act in case of rebellion or invasion. Both these powers 
must have been granted by the clause in question, for they 
are subsequently recognised in the constitution itself. The 
general power to erect forts, arsenals, &c., and of consequence 
the power to take the land of an individual for that purpose, is 
recognised in the sixteenth clause of the enumerated powers 
of congress. That clause confers a power of ‘ exclusive le- 
gislation’ on congress, “ over all places purchased by consent 
‘¢ of the state”? where the same shall be, “ for the erection of 
“ forts, arsenals, magazines, dock-yards, and other needful build- 
“ings.” This clause is intended only to convey a power of ‘ ex- 
clusive legislation.” It is not from this clause that congress 
derives its power of erecting forts and arsenals. Without this 
clause, it would have possessed and does possess the power 
of fixing the seat of government, in any state in the union: 
of erecting forts and all the other national buildings specified, 
without the consent of such state, and by virtue of its concur- 
rent sovereignty. But it cannot exercise ‘‘ exclusive legisla- 
“ tion’’ over either “ inall cases whatsoever,’’ without the con- 
sent of the state in which they may be. There needs a cession 
of the state sovereignty to make the jurisdiction of congress 
exclusive. But, in cases where no such exclusive legislation 
is ceded by the state, the United States have the fullest right 
VOL. II. 14 
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to erect all necessary fortifications, without the consent of the 
state. If it chooses to waive the exclusive legislation, it may 
certainly do it, and the jurisdiction of the state would ‘remain 
untouched. In the case of roads, no such exclusive legislation 
is contended for; and we doubt if it can be acquired, even 
by the cession of the state and the acceptance of the general 
government. It is a cession which is impliedly prohibited by 
the constitution. . 

From the same power ‘ to provide for the common defence,’ 
must be derived the power to suspend the privilege of the 
writ of habeas corpus, which is recognised as already con- 
ferred by the sécond clause of section 9, art. 1. That elause 
limits and restricts the general power, which had been pre- 
viously conferred, to ‘ cases of rebellion or invasion, when the 
public safety may require it.’ It is clear, therefore, that the 
convention which formed the constitution meant this clause as 
a restriction on a power which they considered already con- 
ferred. The power ‘to provide for the common defence,’ 
must be a power to provide for the public safety: and the 
power to do so, necessarily implies the power to suspend the 
writ of habeas corpus. But this clause defines the exigencies 
when the suspension may take place, instead of leaving it as 
it would otherwise have been left to the will and discretion of 
congress. The argument of the report is completely over- 
thrown by this single example. This clause relating to the 
privilege of habeas corpus, must be considered as an exposi- 
tion of the clause relating to the common defence, made by 
the constitution itself, The power can with no plausibility 
be referred to any other clause, and to this it is as clearly re- 
ferrible, as the clause restricting the power of congress to pro- 
hibit the importation of slaves, is referrible to the power to 
regulate commerce. 

The doctrine of the report, then, that those general expres- 
sions are intended only to give congress the power of raising 
money and applying it to the objects of the subsequent powers 
enumerated, is thus negatived by the constitution itself. We 
might, if the authority of names was not to be combated, safely 
rest the argumenthere. But the weight of authority.is relied 
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on in favour of the doctrines of this report, and in certain quar- 
ters, to question its infallibility, is to blaspheme a worshipped 
idol. We need hardly say, that no one can entertain a more 
exalted opinion of the talents and character of the illustrious 
statesman who penned it than ourselves. He has run a race 
full of honour ; he has shed a glory around his country’s name 
which no time, no events can lessen or obscure. He is now 
enjoying the tranquillity of age and retirement, and long, long 
may the calm evening of his life be preserved undisturbed. 
He may truly say with an illustrious character of antiquity, 
that he has ‘lived long enough for nature, long enough for 
glory ;’ but he has not lived long enough for the attachment 
and wishes of his country. Ifany name could lend a sanction 
to error and protect a fallacy, it might well be that of the 
author of this report—the venerable sage of Montpelier. 
But it is our duty to show, and we shall do it briefly, that his 
doctrine in this report was contradicted by the doctrine of the 
still more illustrious authority of Washington—by the, equal 
authority of Hamilton—by the practice of Jefferson,—and 
lastly, by his own practice while he filled the executive chair 
of the United States. To all this, what need be added? And 
yet, we have to add (instar omnium,) the deliberate and 
solemn decision of congress, not once only, but a second, a 
third, and a fourth time. Not sub silentio, but after the sub- 
ject and the eloquence of both houses had been exhausted in 
debate. 

The construction which President Washington put upon the 
clause to provide for the general welfare, is proved by his fre- 
quent and earnest recommendation of the establishment of a na- 
tional university. That this was a favourite object with him, 
is known familiarly to every body. He derived the power 
unquestionably from this clause relating to the general welfare. 
And there does not. seem to have been a doubt expressed of 
the constitutionality of the measure from any quarter during 
his administration. The establishment of a military academy, 
which was also an object he had deeply at heart, and which 
he was happy in accomplishing, must certainly be referred to 
the clause ‘to provide for the common defence.’ And yet if 
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that establishment were not now existing, and it was proposed 
to create it, can there be a doubt that this same sect, which so 
vehemently opposes roads and canals as unconstitutional, 
would be equally vehement against the military academy on 
the same ground? 

Such was the construction which President Washington put 
upon this clause to provide for the common defence and gene- 
ral welfare. Did Mr. Jefferson reject it, ordid he not, on the 
other hand, almost immediately after he was seated in the chair, 
reject the doctrine of Mr. Madison’s report? Mr. Jefferson 
came into office in 1501, and in 1802, among the first acts of 
his administration was the Cumberland road bill, which he 
signed, which was one of the great measures of his adminis- 
tration, and one which he is known to have taken the deepest 
interest in advancing. Does this look like a recognition of 
the doctrine of the report, or does it bear the least shadow of 
affinity to the modern doctrines of the sect which makes up 
their creed from the argument of the report? 

On the 30th April, 1802, Mr. Jefferson approved the bill 
which laid the foundation of the Cumberland road. By the 
third clause of the seventh section, it was enacted, that one 
twentieth: of the net proceeds of lands in Ohio, (which was 
erected into a state by the act,) should “ be applied to the lay- 
“ing out and making public roads, leading from navigable wa- 
‘ters emptying into the Atlantic, to the Ohio, to the said state 
‘¢and through the same; such roads to be laid out under the 
“authority of congress, with the consent of the several states 
‘¢through which the road shall pass.” 

Now, it is on all hands agreed, that if congress does not possess 
the power to make roads and canals, the consent of the states, 
which was provided for in this bill, cannot confer it. The 
nature of the fund appropriated, also, it is agreed cannot make 
a difference. Mr. Jefferson, it is true, is said to have held that 
the consent of the state was necessary to enable congress to 
make roads and canals within its limits. But it is agreed, 
that if he did so hold, he was clearly wrong. And that con- 
gress, if it possesses the power atall, possesses itindependently 
of any consent of the state. Perhaps it may be doubted whe- 
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ther Mr. Jefferson held that consent to be necessary, or only 
expedient. We have never seen any evidence of his holding it 
necessary, except that furnished by the act before us. And 
that, we say, may be referred entirely to abundant caution on 
grounds of expedience only. 

In 1806 the subject of these roads was seriously taken up by 
congress, and a bill passed “to regulate the laying outand making 
“ a road from Cumberland to Ohio.”? This was the first appro- 
priation of money to that purpose, and was followed by con- 
stant appropriations for almost every succeeding year during 
Mr. Jefferson’s and Mr. Madison’s own administrations. The 
sum of one million eight hundred thousand dollars was thus 
expended before a doubt was ever suggested by Mr. Madison 
that the road was unconstitutional. But at the close of his 
administration, after having signed bills every year making 
these appropriations, he suddenly changed his ground, and re- 
fused on constitutional grounds to sign a bill appropriating the 
bonus paid by the United States Bank, and the dividends from 
the stock of the government in it, to purposes of internal im- 
provement. The bill was passed by both houses. He had 
previously recommended a system of internal improvement; 
and after all this, and all the practical construction which he 
had himself aided in giving to the constitution, he returned 
the bill to the house of representatives, with a message reject- 
ing it, solely on constitutional grounds. At the commence- 
ment of the session of 1816-17, Mr. Madison’s message con- 
tained this passage: “I particularly invite again, the atten- 
“tion of congress to the expediency of exercising their evist- 
“ing powers, and where necessary, of resorting to the pre- 
“scribed mode of enlarging them, in order to effectuate a 
“comprehensive system of roads and canals, such as will 
‘‘have the effect of drawing more closely together every part 
“of our country, by promoting intercourse and improvements, 
“‘and by increasing the share of every part in the common 
“* stock of national prosperity.” After this passage, in which 
existing powers are positively affirmed and only doubts ex- 
pressed whether/further powers might not be desirable ; when a 
bill merely appropriating a fund for future purposes of internal 
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improvement was passed, in conformity to his recommenda- 
tion. Mr. Madison, in the most unaccountable and extraordi. 
nary manner, refused to sign it, and returned it with mere 
constitutional objections to the house. It was on the 3d of 
March, 1817, and one of the last acts of his administration. It 
seems as if he had thought the power might be constitutionally 
exercised by himself, as, in fact, it was, but that he could not 
constitutionally entrust it to his successors. The+message 
denies the right of congress to appropriate money for roads 
and canals, because the object is not within the scope of any 
of the enumerated powers. Mr. Madison suddenly returns 
to that restricted interpretation of the clause to provide for 
the common defence and general welfare, which he had as- 
serted in the report of 1800. The principles of construction 
insisted on in both papers are precisely the same. In contend- 
ing against the bill thus returned, Mr. M. found it necessary 
to revive the doctrine of that report, at the expense of all the 
legislative acts which had taken place. He would unravel all 
the practical construction which the Cumberland road, which 
three or four other roads in different parts of the union, had 
given to the constitution, by calling the argument drawn from 
thence, “a reliance on insufficient precedents.” It is an at- 
tempt to recur to an exposition, which never was adopted by 
any legislative authority in the nation; which had been openly 
and solemnly rejected by Mr. Jefferson and by congress dur- 
ing his administration ; and which he had himself practically 
abandoned. He aims at nothing short of an entire and radical 
reform in the practice of the government and the interpreta- 
tion of the constitution. 

Thus stood the question at the inauguration of Mr. Monroe. 
That gentleman, in the first message which he sent to con- 
gress after his election, took occasion to declare his opinions 
also upon it. He there denies that it is contained in any of 
the specified powers ; he denies that it is or can be inciden- 
tal to any specified power viewed on the most liberal scale. 
On the fourth of May, 1822, after he had ordered military 
roads to be constructed without the authority of congress, he 
returned to the house of representatives ‘‘ a bill for the pre- 
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‘¢ servation and repair of the Cumberland road,”’ which ap- 
propriated nine thousand dollars to repair it, and directed the 
erection of toll-gates to defray the future repairs. On that 
occasion, the president sent a whole volume of arguments to 
prove that congress had a right to appropriate money for mak- 
ing roads and canals, but had no right to apply it! A power 
to provide money for roads and canals, but no power to pro- 
vide roads and canals with that money! A departure from 
the report of 1800, the most glaring that can be conceived ; a 
total abandonment of the ground assumed by his illustrious 
predecessor in his message of the 3d of March, 1817! On 
such a. distinction we shall waste no words. It has found 
no advocates that we have heard of among the magnates of 
the Virginia school of construction ; and certainly made no 
proselytes among the advocates of the power of congress to 
make roads and canals. [Vide vol. 1 of this work, p. 49, 
where the message of Mr. Monroe is briefly reviewed. | 

The last chapter of this strange, eventful history, is contain- 
ed in the message of the present chief magistrate. He has 
unequivocally avowed himself in favour of the power, and all 
departments of the government are now united on the sub- 
ject. But the sect to which we have so often been obliged to — 
allude, still maintains its opposition. The legislature of South 
Carolina has lately passed resolutions denying the power to the 
general government, and indications are given that it is still 
intended to be contested in other quarters. The subject may 
be brought ‘up in the legislature of this state or that, and 
votes may be passed to the same effect, without inquiry and 
investigation. But the question is at rest, so far as practical 
construction and impregnable arguments can put it at rest. 

We cannot, therefore, help regretting that a member of the: 
house of representatives (Mr. Bailey of Mass.) should have 
brought into that house a resolution, at the present session, to 
amend the constitution, by declaring that congress possesses the 
Power in question. There is no need of any such amendment to 
the constitution. Congress has exercised the power this very ses- 
sion, and it is weak and almost dangerous to pay so much heed to 
the ghost of opposition thatis still kept up against it, as to adopt 
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a course which half accuses congress of having assumed un- 
constitutional powers. Let those who still deny a power, 
which has been asserted and exercised for twenty years, pro- 
ceed by way of amendment to the constitution; let them 
rouse, if they can,+the public attention to their subtle and 
long-winded dissertations. But let those who stand by the 
present, the settled construction of the constitution, yield no 
such advantage as to confess themselves in doubt, where they 
are and ought to be certain,steadfast, and immoveable. 

A word as to contemporaneous exposition of the constitution, 
and we have done. In the debates in the convention of Penn- 
sylvania, Judge Wilson, who took the most leading and con- 
spicuous part in favour of the new constitution, plainly holds 
that the new constitution would confer the power of internal 
improvement in the broadest manner. In pages 131—2 of the 
‘<¢ Debates in the Pennsylvania convention on the adoption of 
“the constitution,”’ he holds the following language : 

‘¢] stated on a former occasion, one important advantage ; that 
by adopting this system, we become a Nation: at present we are 
not one. Cuan we perform a single national act? Can we do any 
thing to procure us dignity, or to preserve peace and tranquillity ? 
Can we relieve the distresses of our citizens ? Can we provide for 
their welfare or happiness? The powers of our government are 
mere sound. If we offer to treat with a nation, we receive this hu- 
miliating answer: ‘ You cannot, in propriety of language, make a 
‘ treaty—because you have no power to execute it.’ 

‘¢Can we expect to make internal improvement, or accomplish 
any of those great national objects, which | formerly alluded to, 
when we cannot find money to remove asingle rock out of a river?” 

Here, one of the ablest of the fathers of the constitution, a 
distinguished member of the convention which formed that 
instrument, and a member also of the convention of Pennsyl- 
vania, is construing the constitution, while he is urging its 
adoption. Does not his language point in the most explicit 
manner to internal improvements, as one of the great objects 
of the national compact? The authority of such a contempo- 
raneous exposition must be decisive. The name of JAMES 
Wixson is not obscure. among the illustrious framers of the 
constitution. He suffers by a comparison with few indeed, 
itgpy: of that collection of gigantic intellects. 








CONSTITUTIONAL INTERPRETATION. 279 


Thus much from a friend and framer of the constitution. 
Let us now hear the contemporaneous exposition of an oppo- 
nentandanenemy. Among those in Virginia, next to Parricx 
Henry, in ability and eloquence, stood Richarp Henry Lex. 
In a letter to governor Randolph, at that period, while the 
new constitution was under discussion and not yet adopted 
by a majority of the states, he writes as follows: 

‘¢ But what is the power given to this ill-constructed body? 
‘“TCongress.}] To judge of what may be for the general 
“welfare; and such judgment, when made that of congress, 
‘Sis to be the supreme law of the land. This seems to be a 
“power co-extensive with every object of human legislation.” 
—Memoir of Richard Henry Lee, vol. 11. p. 179. | 

This was the contemporary construction; though Mr. Lee 
was alarmed at the extent of this power, and carried it farther 
than the terms will warrant. It is a power limited in its terms 
to objects of national and general concern. It is true that 
congress must judge of what belongs to that; andit is also true, 
that we have abundant constitutional guarantees against usur- 
pation by that body, under pretence of providing for the com- 
mon defence and general welfare. 

This was the construction which general Hamilton, another 
leading member of the convention that formed the constitu- 
tion, almost at the moment of organizing the government un- 
der it, put upon the clause relating tothe general welfare. That 
must be considered as a contemporaneous exposition of the 
highest authority. We allude to his report of the fifth of 
December, 1791, on manufactures, the position in which, 
as to the meaning of that clause, remained entirely unques- 
tioned, until assailed by the report of Mr. Madison in the pas- 
sage we have extracted. (See ante, 267.) 

In the ‘ Debates of the Virginia convention,’ the opponents 
of the constitution objected to the clause to provide for the 
general welfare, in the strongest manner, because it gave a 
power of the most unlimited kind, to legislate on every sub- 
ject that congress might choose, and to raise taxes for every 
purpose that they chose. In answer to this, governor Ran- 
dolph used the following language. 

VOL. 11. 15 Pe 
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‘¢ T shall take notice of what the honourable gentleman [Mr. Hen- 
ry] said with respect to the power to provide for the general wel- 
fare. The meaning of this clause has been perverted to alarm our 
apprehensions. The whole clause has not been read together, 
The plain and obvious meaning of it is, that no more taxes shall be 
laid than are sufficient ‘to pay the debts and provide for the com- 
mon defence and general welfare of the United States.’ If you 
mean to have a general government at all, ought it not to be em- 
powered to raise money to pay the debts, and advance the pros. 
perity of the United States, 2m the manner that congress shall think 
most eligible? What is the consequence ofthe contrary ? You give 
it power by one hand, and take it away by the other !’—Debates of 
the convention of Virginia on the adoption of the constitution, vol. 11. 
pages 14 and 15. 


So concur all the public testimonies of that period. But 
it is needless tocite more. That interpretation of the clause 
in question, therefore, by which we claim the power to make 
roads and canals, is shown to be supported by the most clear 
and unanimous contemporaneous exposition ; by a long prac- 
tical construction ; by all the rules of constitutional interpre- 
tation, and by repeated and solemn decisions of the national 
legislature. And we may now properly demand, if this pow- 
er of congress is not irrevocably settled? Whether, if any 
thing can be fixed, this is not? Whether it is not a princi- 
ple of the most alarming and dangerous tendency to allow a 
construction so established, to be drawn into further debate ? 
Are we never to have done with this open warfare upon the 
constitutional powers of congress? Are we to be thus ha 
rassed with the dogmas and subtleties of metaphysical mad- 
ness, as long as our constitution shall endure? As long as it 
shall endure! Short and transitory, indeed, must be the du- 
ration of any federal compact, which, in addition to all other 
human chances and changes, has this cruel fate to contend 
with. The ‘genius of state rights’ may, in some evil hour, 
be suddenly metamorphosed into the demon of state pride; 
and under the pretext of an encroachment on the constitution, 
itmay attempt to secede from the compact, and to make new 
leagues more in unison with its own purposes. If ever things 
should be hurried to this crisis, we may bid our present con- 
stitution and all the hopes that rest on it, an eternal farewell ! 
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But truly, we dread no such dangers. We cannot but be- 
lieve that the opposition to this power will gradually expire 
without a struggle. Let us appeal for a moment, to the good 
sense of those who have all along maintained that opposition. 
Suppose you could triumph by your ingenious subtleties, over 
all the arguments and all the precedents which sustain that 
power ; suppose you could even procure an amendment to the 
constitution which should expressly prohibit it; what will 
you then have gained? You admit that a discrete exercise of 
the power may confer the greatest benefits on the nation at 
large ; that it would bind together our union with cords 
that can never be severed ; that it will add to the wealth and 
resources of the nation in peace, and prepare it for defence in 
war; and lastly, that it cannot endanger the existence of the 
state sovereignties or the freedom of the citizen. Then 
what is it you desire? Is it merely to make your doctrines 
a watch-word of party? Are you so hard pressed for opin- 
ions to serve as anucleus? Can you devise no other less dan- 
gerous watch-word and less vulnerable centre of union for 
your followers? Can you persuade the enlightened public 
judgment of your country, that a power to make roads and 
canals is more dangerous than even the smallest specified pow- 
er in the constitution ? Will the same people who see powers 
involving the destiny of the nation confided to congress with- 
out the least apprehension, consent to be alarmed at the idea 
of consolidation, when they see a road or canal dispensing the 
benefits of commercial intercourse and supplying agricultural 
industry with a market? Such contradictions never can be 
supported by the general voice. Why all this anxiety to di- 
minish the powers of congress? The immediate representa- 
tives of the people are not to be dreaded, as long as their re- 
sponsibility and the intelligence of their constituents shall re- 
main. This was not the leading fear of the great orator whom 
you profess to follow and admire. He feared the influence of 
the executive ; his power and patronage were the chief objec- 
tions of Patrick Henry to the new constitution. He called 
him a monarch in disguise, and contended that he could at any 
time overthrow the constitution if he were bold and wicked 
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enough to attemptit. But even that powerful and illustrious 
opponent of the new constitution, lived long enough to see 
the groundlessness of his apprehensions and. to discard them 
with his characteristic magnanimity. May we venture to com- 
mend his example to those who are still clinging to the mantle 
which he in his lifetime cast off? Why did not that pure and 
eloquent statesman array himself in ’91 against the doctrine 
of Hamilton, if he thought his construction of the clause to 
provide for the general welfare, was an usurpation? Was his 
voice ever dumb when the public rights were invaded by 
power? Was he who hurled his shafts fearlessly at the 
British throne, with a halter around his neck, likely to be 
frightened into silence? Or was hea man to be hushed into 
acquiescence by the golden promises of office? It were worse 
than sacrilege to admit its possibility. He gave the new go- 
vernment his fair and honest support, after he had fruitlessly 
opposed its adoption. He never attempted to embarrass its 
movements by any fine spun, factious objections to its consti- 
tutional powers. Let those who cherish his memory in Vir- 
ginia no longer cease to adopt hisexample. The question has 
thrice and four times, been solemnly decided in the constitu- 
tional manner against them. In the name of the constitution, 
let them submit, with a good grace, to the unalterable decision. 


ART. V. HOPKINS’S REPORTS. - 


Reports of Cases argued and determined in the Court of 
Chancery of the State of New-York, (Parts 1 and 2.) By 
Samuel My Hopkins, Counsellor at Law. 


Or these reports we can speak only in terms of decided 
commendation, and therefore donot find muchto say. A strain 
of unqualified praise cannot easily be kept up through a series 
of pages, without both tiring the reader, and awakening in 
his mind a suspicion of some sinister motive on the part of 
the writer: and to say the truth of the book before us, we 
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hardly dare express all we think and feel in its favour, for 
fear of exposing ourselves to the charge of extravagance and 
adulation. To assert that as far as our knowledge extends 
these are the best reports that have yet appeared on this side 
of the Atlantic, would not be doing them full justice. They 
will scarcely suffer we think by comparison with any we have 
ever seen. They are in all respects carefully and faithfully 
executed, and bear the marks of great diligence on the part 
of the reporter, as well in selecting as in compressing his mat- 
ter. We have perused them attentively more than once, and 
have not been able to discover that Mr. Hopkins has reported 
a single case which does not well deserve that distinction. 
His statements of facts and of pleadings are remarkable for 
their clearness and conciseness : and in reporting the argu- 
ments of counsel, and likewise when it has devolved upon 
him in giving the opinions of the court, it appears that he has 
taken all possible pains to abbreviate them.—d<As to the opi- 
nions of the court, he informs us in a short and well written 
preface, that these have been, in some instances, prepared 
by the Chancellor; and in others drawn up by himself from 
his notes ; that the former are always distinguished as being 
given by THE CHANCELLOR ; and that those prepared by him- 
self from his own notes, are announced under the words THE 
courT. The latter we observe relate chiefly to points of prac- 
tice, and occur but seldom ; they are neither needlessly mul- 
tiplied nor allowed to take up too much room, and they could 
not be better drawn up. 

The first number, or rather the first part, commences with 
the month of September, 1823, about the time when the late 
Chancellor Sanford took his seat in the court of which Mr. 
Hopkins is reporter, and the second terminates with the 
close of the year 1824. The two therefore, computing by the 
terms of the court, embrace a period of one year and a half, 
or six terms. ‘The number of cases reported in that space of 
time is fifty-four, and they fill 308 pages ; making an average 
of something less than six pages toacase. Many of the cases, 
even of those which relate to important questions, fall consi- 
derably below this average. There are some it is true that 
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greatly exceed it; but the number is comparatively small ; 
and considering this circumstance, and the general moderation 
and forbearance of the reporter, we are not disposed to find 
fault even with these. At this rate of reporting, Mr. Hop. 
kins will not add to our libraries more than a volume in three 
years ; and we can well afford to purchase his works and to 
peruse them. In thisyespect alone, had he no other merit, he is 
likely to be the most valuable reporter we have ever had, and 
it is to be hoped that his example will have a salutary effect 
upon his brethren generally in the same line throughout the 
country. 

As to the merits of Chancellor Sanford’s decisions, of which 
these reports contain, we suppose, rather more than one half, 
that gentleman appears to have acquitted himself with distin- 
guished ability. He has shown himself to be a sound lawyer; 
a man of uncommonly strong, clear, and logical mind, and en- 
tirely free from all pedantry and parade of learning. His 
opinions are in general short and to the point, luminous and 
well expressed; and though they are in some few instances 
rather longer than we could wish, or, than we even think was 
necessary, yet it is quite evident, that they were not written 
with any view to display, or with the set purpose of saying 
all that could be said. With that false taste and mistaken 
ambition he is never chargeable. He does not seem to have 
thought it incumbent upon him in deciding a cause, to go ful- 
ly and at large into the subject, and completely exhaust it; to 
review all the cases and advert to every rule and principle re- 
lating to it; and in short, to deliver a kind of dissertation upon 
that particular branch of the law. He seems to have been 
aware that human life is not long enough for this tedious 
mode of doing business, nor human patience capable of endur- 
ing it, and to have entertained an opinion in which we alto- 
gether agree with him, that the best mode of deciding causes, 
is in general that which is shortest and easiest and most satis- 
factory in the particular case under consideration, and not 
that which collects and brings to bear upon it the most learn- 
ing, or the greatest quantity of materials for future argument. 
He has in this respect set an example which we should be 
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glad to see universally adopted. "We do nothowever indulge 
a hope that we shall ever have that satisfaction until the pre-. 
sent practice of delivering written opinions shall be exploded ; 
for there is a proneness in all men when the pen Is once in hand 
and the mind thoroughly engaged upon a subject, to say more 
than the occasion requires. This is particularly the case with 
those who from the pressure of business have not leisure to 
revise and condense their compositions ; and though written 
opinions are not liable to be misunderstood and misreported, 
as is the case with those delivered orally, yet considering the 
great additional labour which the task of writing out an argu- 
ment in each cause imposes upon a Judge, the sacrifice of his 
time, the consequent delay of public business, and that intole- 
rable multiplication of reports to which it leads, the advan- 
tage we think is too dearly purchased. The evils we have 
enumerated are of very serious magnitude ; far greater in our 
judgment than any that have ever been known to arise from 
occasional disputes concerning the accuracy of reporters, or 
indeed can possibly be produced by such controversies. With 
regard to reports, they aré accumulating on our hands at a rate 
which, unless we can contrive-to check it, will soon set our 
utmost industry at defiance; and though this increase is owing in 
a very considerable degree to the insertion of unnecessary cases, 
and to the omission of reporters to condense sufficiently their 
statements of facts and the arguments of counsel, yet the main 
cause unquestionably is the length of the opinions delivered 
from the bench. 

As to the few instances above alluded to, in which Mr. San- 
ford has complied with the prevailing fashion in this respect, 
he seems rather to have done it from a difficulty which he felt in 
emancipating himself all at once from a usage so general and * 
so long established, than to have followed the bent of his own 
inclinations and the dictates of his own good sense, which ap- 
pear in general to be very much in favour of using few words. 
And even for this fault, if it be one, we find an ample apology 
in the just views and sound practical wisdom which his opi- 
nions every where exhibit, and his uniform correctness; for 
we do not find a single decision in these reports in which, as 
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far as we have had an opportunity for reflection and investiga. 
tion, we are not fully prepared to acquiesce. With the case 
of Donovan vs. Finn, p. 59, we are particularly well Satisfied, 
because it has settled as we think in the clearest and most con. 
vincing manner, an important point which has been of late 
much agitated in the state of New-York, viz: whether a judg. 
ment creditor, after issuing an execution at law without effect, 
is entitled to the aid of a Court of Equity in obtaining satisfac- 
tion of his demand out of a mere chose in action—as a trust fund, 
stock, or debts. It was contended for the plaintiff on the au- 
thority of Hadden ws. Spader, 5 John. Chan. 280; 20 John. 
554; McDermut vs. Strong, 4 John. Chan. 687; Bayard 
vs. Hoffman, ib. 450; that a Court of Equity could give re- 
lief in such a case. The Chancellor however in this case refu- 
sed it, on the ground that all the cases cited, proceeded upon 
some peculiar circumstances of their own, which brought 
them within the acknowledged limits of equitable jurisdiction, 
and which in the principal case were wanting; and among 
many other remarks which he makes upon the question, the 
following appear to us deserving of particular attention. 


‘¢ It is said, that a failure of justice must take place, if such a ju- 
risdiction should not be exercised by some of our courts of justice. 
How, it is asked, is all that class of personal effects, consisting in 
stocks, credits, and property in action, in various forms, a class of 
property which in this community is very great, to be subjected to 
the payment of debts? That such property should be made sub- 
ject to the payment of the debts of its owner, is not denied. That 
such property cannot be seized or sold by the sheriff, upon an 
execution, is the existing law of the state. That in the present state of 
our laws, a debtor sometimes holds and enjoys this species of proper- 
ty, while his debts remain unpaid, may be true. These reasons 
may show, that the existing laws are imperfect, and that some con- 
venient method of subjecting this class of property to the payment 
of debts, would be a desirable amendment; but they do not show 
that this court, or any other tribunal, has power to make such an 
amendment. The argument so strongly urged, that justice requires 
some new remedy in these cases, is an argument to be addressed to 
the legislature, and not to the courts of either law or equity. 

‘‘ Our ancient law was not destitute of aremedy insuch cases. That 
law was intended and adapted, to compel the application of all the pro- 
perty of the debtor, to the discharge of judgments against him ; and for 
that purpose different kinds of executions were provided. By execu- 
tions against his property in possession, that species of effects was sub- 
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jected directly, to the discharge of a judgment ; but his things in ac- 
tion, were reached only by an execution against his person, upon 
which he was imprisoned, until he should satisfy the judgment. The 
execution against the person was a method of coercion, intended to 
bring forth, for the satisfaction of the judgment, all such effects of the 
debtor, as could not be subjected to other executions: and it was 
a powerful remedy. That remedy has-been gradually relaxed by 
the legislature, until it has nearly lost its efficacy: and while this 
great change respecting execution against the person, has been 
made, the rules concerning executions against property, have re- 
mained without alteration. ‘Thus, the imprisonment of the debtor 
as a remedy, has been in effect taken away; no effectual method 
of execution against his property in action, has been substituted ; 
and this change in our laws, has been made by the legislature itself. 

The legislature has indeed, made some provisions for the benefit 
of creditors, in these cases. By the acts for giving relief in cases 
of insolvency, now in force, an assignment of all the property of a 
debtor, imprisonéd in execution, nsay be obtained for the benefit of 
his creditors, in certain cases, and upon certain conditions. This 
remedy is tardy, encumbered with conditions, and inadequate to the 
ends of justice.’ Still, it is the remedy which the legislature has 
given, after the legislature itself had, in effect, abolished the coer- 
cion of personal imprisonment. Equity, as a system distinct from 
law, has been raised and matured into its present perfection, not 
for the purpose of preventing or controlling the operation of sta- 
tutes; but in order to supply other defects, and to afford justice 
where injustice was produced, by severe rules of the common law. 
The idea that this court has power to provide for all the mischiefs 
or inconveniences, which may result from the operation of new sta- 
tutes, is repugnant both to the established limitations of its jurisdic- 
tion, and to the constitutional separation between the legislative 
power and the power of the courts of justice.” 


With the foregoing extract we close this short notice, in 
which we are sensible that we have not done justice to the 
merits either of Chancellor Sanford or Mr. Hopkins, and take 
our leave of those gentlemen for the present. 

We cannot however dismiss this article without availing’ 
ourselves of the opportunity it affords us of adverting to some 
observations we have seen in relation to the strictures heretofore 
published in this journal on the reports of Mr. Johnson and Mr. 
Cowen. 

Of the former it has been asserted, that there is not a single 
instance to be found in his whole thirty volumes of reports, in 
which a case, a special verdict, or a pleading has been copied ; 
that on the contrary, all his reports, cases, special verdicts, and 
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pleadings have been most diligently abbreviated, and the great- 
est pains taken to give only an abstract of their most material 
parts ; and that in this particular we have accused him untru- 
ly. To this we answer, that Mr. Johnson’s reports speak for 
themselves, and that any man may. see whether he has been 
misrepresented by mere inspection of his volumes, and by 
comparing them with other reports of which no complaint 
was ever made, and which are allowed to be standard works. 
What pains he may have taken to abbreviate his reports we 
know not ; but we do know that they are frequently much 
longer than is necessary. If he says that he never did copy ca- 
ses, special verdicts, or pleadings, and always made it a point 
to abbreviate them as much as he could, we shall not doubt 
his word. But finding that there are instances in his reports 
in which the pleadings appear to us to be unnecessarily in- 
serted or not sufficiently abbreviated ; and that he has very 
frequently stated the testimony, when in our judgment a sum- 
mary of the facts would have answered a much better purpose, 
and would have fully contented the best reporters, we cannot 
help saying that we think that his efforts in this way have not 
always been as successful as could be wished ; that he has in 
truth materially failed in them. This opinion we formed long 
since ; and though we have recently examined his reports with 
great care, have seen no reason to change it. When we saw 
the remarks above alluded to, we felt a strong impulse to sit 
down and go through his whole thirty volumes, select the in- 
stances which led us to prefer against that gentleman the 
charge of unnecessary prolixity, and set them in array before 
our readers, that they might judge for themselves; for we 
were confident we should be able to bring forward an over- 
whelming -mass of proof, which could not fail to make good 
the substance, if not the very letter of what we had advanced. 
But having reason to believe that the statement above-men- 
tioned did not proceed from Mr. Johnson, and that to do this 
would therefore be to inflict punishment upon him for the act 
of another ; considering moreover that we had already treated 
him with quite a sufficient degree of rigour, and recollecting 
his own mild and forbearing character, (for truly he is a wor- 
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thy man and most deservedly esteemed,) we have concluded 
on the whole to let his reports pass without further criticism ; 
as far at least as any responsibility for what he has published 
attaches to him personally; but reserving to ourselves the right, 
which we claim in common with others, of freely discussing 
the doctrines promulgated in his pages, and for which he of 
course is not accountable. This resolution has been strength- 
ened by the further consideration that his reports, with what- 
ever faults they are chargeable, are after all a valuable set of 
books ; and although he has not done all which with our rigid 
notions of reporting excellence we have felt disposed to exact, 
he has nevertheless rendered an important service to his pro- 
fession. : 

It has also been alleged, that we treated him with unmerit- 
ed severity in a criticism which was published in the second 
number ofthis Journal. It is true that we spoke of his vo- 
lumes in that number with. great freedom ; and in briefly set- 
ting forth their faults, said many things which we have no doubt 
were very unpleasant to Mr. Johnson ; but from no personal 
hostility or feeling of disrespect. We really thought and un- 
reservedly declared that he was reporting too much; that by 
publishing unnecessary cases, and the frequent and needless 
insertion of long opinions, he was putting the profession to 
avery unfair and burthensome expense in the purchase of his 
books, and subjecting them to endless labour in the perusal. 
That such was the fact we did not content ourselves with 
simply asserting, but pointed out in the volume then before 
us a reasonable number of cases, which it appeared to us were 
liable to these objections; accompanying each case with such 
remarks as we thought would show, what was obvious enough 
from mere inspection, that our complaints were just. This we 
really think was fair and candid criticism. When an author 
is thus treated, we do not know what reason he can have to 
say that he is ill used, however much his feelings may be 
wounded. Considering who and what Mr. Johnson is, and 
how much he has done, we regret the pain we inflicted ; yet as 
that pain was inseparable from our purpose and unavoidable, 
we are not sensible and cannot admit that we did him any 
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injustice. A review to be useful must not merely point out 
faults, but must also reprove them ; and it is quite idle to think 
of doing this without sometimes, and indeed frequently, giving 
offence. No man is pleased with being talked to in the lan- 
guage of rebuke; and if those who undertake the task of criti- 
cism, from complaisance, or tender-heartedness, or fear of the 
resentment they may provoke, are to lay aside that language, 
and to express themselves with all the courtliness of a diplo- 
matic despatch, that department of authorship may as well be 
abandoned, and a proclamation made that all men may pub- 
lish what books and in what way they please. Criticism, 
though it ought not to be vindictive, certainly ought to carry 
with it some punishment, as well to produce amendment as 
for the sake of example; and a man who is imprisoned for a 
misdemeanor of which he has been duly convicted, may with 
as much reason complain of that privation of liberty, as an 
author may find fault with a criticism in which nothing is al- 
leged against him that is not fairly made out, and which min- 
gles no personalities with its censure. We know that a more 
indulgent species of criticism is becoming fashionable. There 
are those who undertake to review books merely for the sake 
of an opportunity to flatter their authors; every thing is praised 
that will decently bear it; and if a fault is occasionally pointed 
out, it is done with a timidity and reluctance which renders 
criticism in reference to its principal objects, amendment and 
example, entirely unavailing. The reproof bestowed, if there 
is any at all, is as kind and gentle, and as ineffectual, as that 
of a weak mother addressed to a froward child, to which a 
sensible and judicious parent would apply therod. With this 
soft and silken race of critics we have no wish to be classed. 
Their tone of criticism is not to our taste, nor does our judg- 
ment approveit. It hasno influence upon authors ; and it nei- 
ther edifies nor amuses the reader. It is altogether “ stale, 
flat, and unprofitable.”” Neither is it the kind of criticism 
which we would have applied to ourselves. We are quite 
willing that others should deal with us after our own fashion, 
or indeed in any fashion they please. They will not move 
our anger, We shall consider no man our enemy for what he 
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may say of our writings, in whatever light he may please to 
consider himself. 

It has been urged in defence of Mr. Johnson’s manner of 
reporting, that as he held the office of reporter by appointment 
of the court, he was entirely under their control, and was of 
course obliged to conform to their directions in the selection 
of his matter, and to insert in his reports, without the power 
of curtailing it, whatever was handed to him for publication. 
How this may have been we know not; but if such was the 
fact, it is quite evident that he is not responsible for the faults 
of which we have complained, and we can only lament that 
those from whom he received his directions, did not more 
highly appreciate the quality of conciseness in books of re- 
ports. | 

We have been charged with laying on Mr. Johnson the 
sins of his contemporaries ; but why we do not: understand. 
We are confident that we did not intend it; we are not 
aware that any thing we have said admits of such a construc- 
tion, and can say no more on the subject. 

As to our having made him responsible for the offences of 
his successor in office,—all that we meant to say in regard to 
this, and we believe it is the fair import of all we have said,— 
was.merely, that if the reports of Mr. Johnson had been more 
concise, Mr. Cowen would probably have felt himself in some 
measure bound by his predecessor’sexample. There is abundant 
reason to think, that even in that case, he would have far ex- 
ceeded Mr. Johnson in the length of his cases; but it appears. 
to us to be quite reasonable to suppose, that he would not have 
extended them as he has done, and is now doing. But perhaps 
Mr. Cowen may have the same excuse to urge in his defence 
which has been given for Mr. Johnson, viz. that he is direct- 
ed and obliged to publish what he does, and can exercise no 
discretion on the subject. If this he true we do not blame 
him, though we do not by any means retract what we have 
said concerning his reports. Of this gentleman’s learning or 
his ability as a reporter, we have never entertained any doubt, 
nor have we called them in question ; and though his books 
have moved us to some displeasure, we have no personal hos- 
tility to himself. 
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To show the propriety of reporting the great number of 
certiorari cases and cases of practice which appear in his 
pages, it has been said that Mr. Johnson was censured for 
not reporting more of them. That individuals may have 
censured him for this omission, is probable enough; but we 
are persuaded that the body of the profession throughout the 
state have always been of a different way of thinking. — That 
this is the case with many we know; and we have been cre- 
dibly informed by great numbers of our brethren,—men who 
have had the best opportunities of becoming acquainted with 
the general opinion, and whose veracity is unquestionable,—that 
there are very few dissenting voices on the subject. As a fur- 
ther argument in favour of this mode of reporting, it has been 
asked, What are reports but a sort of work of judicial proceed- 
ings ? as though it were the duty of areporter to keep a mere 
journal of what transpires from day to day in courts of justice. 
This argument is scarcely deserving of an answer ; and all 
we shall say to it is, that the best reports, as every lawyer knows, 
are not drawn up on this voluminous plan ; nor does it seem to 
have been a favourite plan with Chancellor Sanford and Mr. 
Hopkins, whose reports stand at the head of the present article, 
and whose judgment in this particular we fancy will not be 
questioned. | 

So much for what has been said of our strictures upon 
Mr. Johnson and Mr. Cowen. In taking notice of it we 
have, perhaps, stepped rather out of our way. This, however, 
is the first time we have ever adverted to any thing of the kind, 
and we are determined it shall be the last. But since we are 
on the subject, it may not be amiss to observe further, that 
whatever partial hostility the criticisms in our last number 
may have roused against us, as far as we have been able to as- 
certain, they have been generally approved by the profession. 
This is especially the case with our observations on Mr. Ver- 
planck’s treatise. That gentleman and his friends think we 
have done him great injustice—that we have been rude and 
illiberal. It is true we did not treat him with a remarkable 
degree of complaisance, nor did we consider him entitled to 
it. A man who can so far outrage all good sense as to say of 
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the common law, “ that its language, reasons, and distinctions 
are totally dark and mysterious to all but those whose daily 
business it is to study them,’ and who can allude to the 
Jearned in that science under the contemptuous designation of 
“ antiquarian rabbis,’’ must expect no courtesy from us. Such 
remarks do not put us in the humour to be very polite. We 
have been taught to,regard Coke, and Hale, and Hardwicke, 
and Mansfield, and Kenyon, and Blackstone, as something 
more than mere antiquarians, and men who imposed upon the 
world by making a mystery of their profession ; and an author 
who writes in a way which implies that he considers them in 
that light, or which at any rate leaves his readers to infer that 
he does, must expect that his unworthy sarcasms will be repelled 
rather roughly. We have been told that Mr. Verplanck in- 
tends to publish an answer to our strictures ; and if he does, 
whether we shall take notice of it or not will depend on the 
manner in which it makes its appearance ; for we do not feel it 
incumbent upon us to reply to any newspaper essays; but if 
he thinks proper to write a second book in defence of his first, 
we shall probably be tempted to review it. If he confines 
himself to facts and to arguments, we shall meet him fairly on 
that ground, and discuss the matter temperately ; but if he in- 
dulges himself in his former declamatory strain against the 
common law, and seeks to carry his points by ridicule and abuse 
of that science and its professors, we shall not pay a very scru- 
pulous regard to his feelings in defending ourselves. We shall 
speak our minds very plainly without caring whom we may 
provoke. We are free to admit, and have admitted, that 
the common law has its faults, which we are willing and 
desirous to see amended ; and there are some very considerable 
evils at present existing in the administration of justice, for 
which a remedy ought to be found. But as to the nature and 
extent of the improvements which our system of jurisprudence 
requires, either in principle or in practice, we cannot subscribe 
to the doctrines of the sect in which Mr. Verplanck, it ap- 
pears to us, has enrolled himself, and at the head of which 
Stands that crazy philosopher and arch codifier Jeremy Ben- 
tham ; a man, in ourjudgment,so thoroughly mad that we really 
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think it would be no injustice to shut him up and keép him on 
bread and water until he should be brought, by depletion, to 
some tolerable measure of common sense. With the disciples 
of this lunatic, Mr. Verplanck is generally classed by the pro- 
fession, and, therefore, as far as we have been able to learn, 
(and our information is both authentic and extensive,) they 
condemn his late publication almost toa man. We have heard 
things said of it, in private circles, by very competent judges, 
much more severe than any remarks which we have ourselves 
made; and it has been heavily denounced, to our certain 
knowledge, by very eminent jurists—men of most distinguish- 
ed talents, and of known attainments, as well in the civil as in 
the common law. 

It has been said, as we are aware, that a certain great man has 
declared that the perusal of Mr. Verplanck’s treatise has af- 
forded him much pleasure; acknowledging however, that 
he had read it only ‘‘by snatches.”? With great deference 
to the high personage alluded to, (and who he is we know not,) 
we must beg leave to say that our own judgment has been de- 
liberately’ and maturely formed ; and whatever value others 
may set uponit, we shall not surrender it to the opinion of any 
individual, be his qualifications what they may, who has mere- 
ly dipped into the work a few times ; perhaps of a morning 
while his barber was shaving him or dressing his hair, or while 
sitting at his breakfast and sipping his coffee: We do not 
judge of books in this way, and we have no faith in the judg- 
ments of those who do. 

That we have done Mr. Verplanck no injustice in placing 
him among the disciples of Jeremy Bentham, we think is 
quite evident from the reception his book’ has met with at 
the hands of those who unquestionably belong to that school, 
and who have hailed its author as a convert to their doc- 
trines. ) x 

There is now lying before us a recent number of an Eastern 
journal, containing a very favourable notice of this much talk- 
ed of ‘‘Essay,’’ written most manifestly by one of Mr. Ben- 
tham’s proselytes. The writer with an uncommon stateliness 
and stiffness of style, which seem natural to him, affects 2 
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tone of great gravity and moderation ; and though he takes a 
very cautious round-about way of approaching his subject, 
evidently thinking more than he has courage to say, and fear- 
ing to declare himself openly as an advocate for codification, 
yet he cannot avoid the strong and peculiar cant of his sect; 
and his opinions are after all so clearly discernible, as to leave 
no doubt upon the mind what they are. Among many other 
things which he says, obviously designed to feel the public 
pulse, or perhaps to influence the public mind with regard to 
the changes which he seems to meditate, he compares the com- 
mon law to “a Gothic building, the massy foundations of which 
“ were laid in the Saxon Heptarchy, the superstructure bearing 
“marks of the curious skill and intricacies of the Norman 
“architecture, with a modern addition of the light, elegant, 
‘and commodious Grecian portico: thus assisting both his 
argument and his rhetoric by borrowing, we believe, without 
acknowledgment, a just and beautiful image from Sir William 
Blackstone, which that judicious writer long ago used for a 
very different purpose and with far happier effect. This 
“ Gothic edifice” with its strong “ foundations,” and * Nor- 
“man superstructure,” and “Grecian portico,” and all, our 
codifiers, we suspect, would fain have a full commission to 
pull down, and would obligingly build us up a new habitation, 
in their own style of architecture, according to their own 
notions of comfort and convenience, and with their own fanci- 
ful decorations. For this, like all other planners and builders, 
they would of course expect to receive a liberal compensation, 
and would like to take their own time. We really do not 
know which to admire most, the singular modesty of their pre- 
tensions, or their perfect disinterestedness. As far as we are 
concerned, we thank them kindly for thus hinting, that if 
their assistance is wanted the public may command it. We 
must beg leave, however, to express a hope that their offers 
will not be accepted, even though they should agree to work 
for nothing—that not one of them will ever be permitted to 
touch the noble pile. And we not only hope, but believe it; for 
we flatter ourselyes that they never will be able to inspire the 
people with that rage for demolition, that blind and brutal 
VOL. II. 17 
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hatred of evry thing that is old and venerable merely because it 
is so, which it seems to be one of their great objects to excite; 
to infuse into the community, in short, a feeling analogous to 
that which impelled the fanatical followers of Knox to destroy 
or deface all the monuments of ancient art which stood within 
their reach, and left the magnificent ruins to be the reproach 
of their religion, their country, and the age in which they 
lived. 

‘¢ A spirit of improvement,” we are pompously told in the 
article alluded to, ‘* has gone forth ;” which lofty common 
place being interpreted, by taking our codifier down from his 
stilts, means nothing more than that he, and perhaps a half a 
dozen of his acquaintances, have been dreaming about some 
wild reform ; and that they have caused their visionary pro- 
ject to be noticed by two or three different newspapers and 
reviews, in different and distant parts of the country about the 
same time. ‘The articles in which these notices appear are 
generally prepared by themselves, or written by those who do 
not understand their drift, and the noise which they thus 
make, they affect to consider as an expression of public opin- 
ion, and appeal to it as a proof that in their own inflated 
diction, *‘ a spirit of improvement has gone forth.” — In this 
way they contrive to invest themselves and their projects with a 
degree of factitious importance which by many is mistaken for 
real ; but their shallow artifices do not impose upon us. 





ART. VI. PREFERENTIAL ASSIGNMENTS. 


A caAsE has been lately determined in the Court of Errors 
of the State of New-York, which goes very far, we think, to 
shake that pernicious system of preferential trusts for the pay- 
ment of debts which has so long prevailed, has done so much 
mischief, and has been so much complained of by the mer- 
cantile community of that state, and in many other parts of 
the country. It has even inspired us with a hope, that the 
final overthrow of that system is not very far distant, and that 
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s new and better order of things is approaching. That hope 
indeed is not sanguine, and we shall not be greatly disap- 
pointed if it is never realized; but the ground on which we 
place it, is we think, tolerably fair. We allude to the case 
of Hone ws. Cairns and others. Such was its title in the 
Equity Court of the First Circuit of the State of New-York, 
where the suit was commenced, and from which jurisdiction 
it was carried up by appeal to the Court of Chancery. From 
that court it was further carried by a second appeal to the 
Court of Errors; and in the progress of the controversy the 
cause appears to have lost its original designation; for it was 
decided under the title of Mackie, Milne, & Co. ws. Cairns 
and others. Inthe Circuit Court, Mackie, Milne, & Co. were co- 
defendants with Cairns and others; and in the Court of Chan- 
cery, and also in the Court of Errors, we find Mackie, Milne, & 
Co. on the one hand, and Cairns, &c. on the other, mutually act- 
ing as plaintiffs and defendants. We mention this circumstance 
in the outset, to prevent any mistake as to the identity of the 
case, and how the change happened will presently be seen. 
The case wasin substance this: William Cairns, a merchant, 
in 1817 executed two separate mortgages of certain premises 
in the city of New-York to Philip Hone. In the early part 
of the year 1823, Cairns being in insolvent circumstances, and 
indebted, among other persons, to Mackie, Milne, & Co. in 
the sum of three thousand dollars and upwards, executed sun- 
dry assignments and conveyances, comprehending altogether, 
the whole of his estate real and personal, to Robert Sedgwick 
and Daniel Lord, junr., in trust, in the first place, to pay him, 
[Cairns,] out of the proceeds, the sum of two thousand dollars 
a year, until he should be discharged from his debts ; provided 
that such payment should not continue for a longer term than 
four years ; and, in the second place, to pay certain preferred 
creditors, mentioned in a schedule or schedules annexed, and 
not including Mackie, Milne, & Co. In May, of that year, 
Mackie, Milne, & Co. commenced a suit against Cairns in the 
Supreme Court of the State of New-York, to recover their 
debt, and in August following, obtained a judgment, which 
was doeketed on the 8th of that month. A few days before 
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. the docketing of this judgment, Cairns, being apprehensive 
that the above-mentioned assignments would be contested, and 
might, perhaps, be set aside on the ground that the reservation 
therein contained in his own favour, was in contemplation of 
Jaw fraudulent, in which case, the judgment about to be 
rendered against him, in favour of Mackie, Milne, & Co., and 
which he knew was to be entered up very shortly, would at- 
tach as a lien upon his real estate, and the preference which 
he was trying to give his favoured creditors by means of — 
those assignments, be thus wholly or partly defeated, confess- 
ed a judgment to Sedgwick and Lord for the sum of ninety- 
six thousand dollars and upwards, in trust for the creditors 
meant to be provided for by the assignments. This judgment 
was docketed on the first of August, 1823. In November 
following Philip Hone filed a bill against Cairns in the Court 
of Equity of the First Circuit, to foreclose the above mention- 
ed mortgages. To this bill Sedgwick and Lord were made 
defendants, as assignees and judgment creditors of Cairns, 
and Mackie, Milne, & Co. as judgment creditors. Cairns, and 
Sedgwick, and Lord put in a joint and several agswer in which 
they set up the assignments and the judgment confessed by 
Cairns; and Sedgwick and Lord claimed the surplus which 
might remain of the proceeds of the mortgaged premises, after 
paying the mortgagee. Mackie, Milne, & Co. also put ina 
joint and several answer and set up their judgment, and insist- 
ed that all the assignments and conveyances made by Cairns 
and the judgment confessed by him to Sedgwick and Lord 
were fraudulent and void, and claimed the surplus proceeds 
of the mortgaged premises in satisfaction of their own judg- 
ment. A decree was made for the sale of the premises, and a 
sale took place accordingly. The proceeds were more than 
sufficient to satisfy the mortgage including interest and costs, 
and the surplus was brought into court, where a dispute arose 
concerning it between Sedgwick and Lord, and Mackie, 
Milne, and Co. on the above grounds. Sedgwick and Lord 
maintained in the first place, that the assignments were valid, 
notwithstanding the provision in favour of Cairns; and second- 
ly, insisted that, even admitting them to be void on this ac- 
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count, the judgment confessed by Cairns was good, being free 
from that objection. Mackie, Milne, & Co. contended, on the 
other hand, that the provision in favour of Cairns, not only 
avoided the assignments, but also infected the judgment, 
in as much as the judgment was confessed to protect the as- 
signments and formed a part of the same connected series of 
transactions. The court referred it to a master to inquire into 
the consideration and validity of the assignments, and of the 
judgment confessed by Cairns. The master reported against 
them; and Cairns, Sedgwick, and Lord excepted to his report. 
The exceptions were allowed, and a final decree was made by 
which .it was adjudged, that the assignments were valid, and 
costs were given to Cairns, Sedgwick, and Lord, against 
Mackie, Milne, & Co. From this decree Mackie, Milne, & Co. 
appealed to the Court of Chancery, where the late Chancellor 
Sanford held the assignments fraudulent and void, on the ground 
of the above-mentioned provision, but decreed in favour of the 
judgment confessed by Cairns, and gave both parties their costs 
out of the fund. From this decree both parties appealed to 
the Court of Errors; Mackie, Milne, & Co. on the merits, 
and Cairns, Sedgwick,and Lord, because Mackie, Milne, & Co. 
had been allowed their costs out of the fund. The cause was 
argued before that court in May last, at the city of New-York ; 
and in December last, a decree was pronounced at Albany, af- 
firming that part of the Chancellor’s decree which declared the 
assignments void ; reversing that part of it which declared 
the judgment confessed by Cairns valid, and awarding the fund 
in court to Mackie, Milne, & Co. towards satisfaction of their 
judgment. 

The opinions delivered in the Court of Errors in this case, 
have not been published, and we are ignorant of the reasons 
given for the decision. It is very clear, however, that the re- 
servation in the assignments for the benefit of Cairns, afford- 
ed the court a fair ground for setting them aside, independent- 
ly of the general question of the validity of preferential trusts 
for the payment of debts; and as regards the assignments, 
the court we presume proceeded on that ground, without 
touching the general question. But as to the judgment con- 
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fessed by Cairns, we do not see how it could well be eon. 
sidered as fraudulent and void except upon the ground that 
all preferential trusts are contrary to the policy and spirit of 
the statute of Elizabeth ; that by necessary intendment of law 
they are to be regarded as contrivances to delay, hinder, or 
defraud those creditors who are not preferred. The argu- 
ment urged in behalf of Mackie, Milne, & Co. before the 
Circuit Court, and which, as weare informed, was also strong- 
ly pressed in the Court of Chancery, and the Court of Errors, viz. 
that the assignments being in contemplation of law fraudulent. 
on account of the provision in favour of Cairns, the judgment, 
which was confessed only to protect the assignments, partook 
of this fraudulent character, does not appear to us to be sus- 
tainable. The assignments being void, were entirely out of 
the question, and the case stood upon precisely the same foot- 
ing as if there had been no assignment. We entirely agree 
on this subject with Chancellor Sanford, who in the opinion 
which he delivered in the Court of Chancery, and which is 
now lying before us, observes— 


“Itis urged by Mackie, Milne, and Lockhart, that this judgment 
must have been intended to secure the same objects for which pro- 
vision had been previously made, by the assignments from Cairns 
to Sedgwick and Lord; that it is a part of one connected series of 
transactions; and that if the preceding assignments are void, this 
judgment isalsoinvalid. The preference intended to be secured, to 
some of the creditors of Cairns, wasan object of all these transactions; 
but the assignments and the judgment were very different methods of 
attaining that object. The assignments provided not only for that 
object, but also for others, and for the benefit of Cairns, and they 
contained provisions which were either clearly illegal, or at least 
questionable. The judgment was for the sole object of securing 
the creditors intended to be preferred ; and the motive for giving 
the judgment after the assignments, is not only probable, but also 
appears asa fact. It was to provide for the favoured creditors of 
Cairns, a security which should be free from the objections to 
which the assignments were exposed. The intention to use this 
judgment, only in case the assignments should be adjudged invalid, 
does not, I think, infectthe judgment with fraud, or with the objec- 
tions which are justly made against the assignments. Whereacre- 
ditor has taken a security which is defective or questionable, he 
may for that reason, very properly, take a new security which shall 
be exempt from all objections. To consider this judgment as given 
and taken upon the trusts expressed in the antecedent assignments, 
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would be a violant presumption, in opposition to all the facts, as 
they stand before the court. The declaration of trust and the 
testimony, show that the preference intended to be secured to the 
favoured creditors of Cairns, was the sole object of this judgment.” 


The foregoing reasoning appears to us to be unanswerable 
as to this part of the case; and whatever reasons may have 
been assigned in the Court of Errors for holding the judg- 
ment to be void, the decision appears to us to establish the po- 
sition, that although an insolvent may lawfully pay one credi- 
tor in preference to another, he shall not be permitted to do 
it through the medium of a trust. This we think is the only 
sound principle upon which the decision, as regards the judg- 
ment, can be sustained. We look to the decision itself and 
not to the reasons assigned. 

If we are right in the view we take of this decision, it has 
entirely overruled the case of Wilkes & Fontaine vs. Ferris, 5 
John. Rep. 335, and the whole series of cases at the head of 
which it stands. That was an action against a sheriff for le- 
vying under a fi. fa. at the suit of one Van Wyck, on proper- 
ty which had previously belonged to one Cheriot, and had 
been assigned by him to the plaintiffs in trust, for the payment 
of certain preferred creditors; Van Wyck not being included 
in the number. It was contended that the assignment was 
fraudulent and void, but the court held it good, This deci- 
sion has since been repeatedly acknowledged, and has been 
universally acted upon as law ; but we think its authority is de- 
stroyed by the above decision of the Court of Errors. Admit- 
ting however as many of our readers will probably think, that 
it is straining a point to carry the principles of the decision 
last mentioned as far as we do, and supposing the authority of 
the case not to go beyond the position that the judgment was 
infected with the same fraud which vitiated the assignments, 
still we think the adjudication indicates a spirit decidedly 
hostile to the system of preferential trusts. That the court 
laid hold of so slender a pretext for defeating the trust in that 
case, and allowed themselves to be convinced by an argument 
80 feeble and farfetched, so entirely artificial, is a proof that 
they regarded the trust with feelings that were any thing but 
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friendly. It seems to us that they must have felt themselves 
strongly pressed by the mischiefs which this system of preferen- 
tial trusts has been, for many years, producing. Itis reasonable 
to suppose that a similar feeling is beginning to prevail in the in- 
ferior courts, and that public opinion generally is undergoing 
a change on this subject. As to public opinion, indeed, we 
consider this expression of the sentiments of the Court of Er. 
rors a pretty fair sample of it, as that court is chiefly composed 
of popular materials. We therefore indulge a hope that the 
case of Wilkes vs. Ferris will, before long, undergo a recon: 
sideration and be overruled. We feel almost persuaded, in- 
deed, that if the judges who decided it, could then have fore- 
seen the evils that have arisen from the system of preferential 
trusts, which has since been built up on that foundation, they 
would have decided differently ; though with the experience 
which then existed on this subject it is not surprising that 
they decided in favour of the trust. The case, however, has 
never satisfied us. The reasoning does not, we think, sup- 
port the decision, and the authorities relied upon are not pre- 
cisely in point. The reasoning, in substance, was that an in- 
solvent may lawfully prefer one creditor to another; and 
hence the court appear to have inferred, that he may effect 
such preference through the medium of a trust; and that a trust 
created for that purpose will protect his visible and tangible 
property from legal process. This certainly is somewhat of 
a plausible inference; but we do not think it altogether just. 
There appears to us to be a wide difference, not only in policy, 
but in strict morality, between simply paying one creditor in 
preference to another, either by giving him money, or by 4 
direct delivery or assignment of goods or conveyance of lands, 
and vesting the legal property of the lands or merchandise in a 
trustee, with directions that he shall give such preference. In 
strict morality, all preferences are unjust. If a debtor has not 
enough to pay all, it is a plain dictate of conscience that he 
should pay his debts, pro rata. This however, is one of 
those duties which authors on ethics call imperfect obligations, 
and which cannot be universally enforced by positive laws ; 
yet it does not follow that positive laws ought to sanction all 
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the contrivances to which a debtor may resort, for the purpose 
of evading the duty in question. We do not see why legisla- 
tures and judges may not say to insolvents, “If you can dis- 
pose of your property preferentially by direct payments or 
transfers to your favoured creditors, we will not undertake 
to prevent you; but to complete such arrangements by direct 
means takes time, and before it can be done, there is a chance 
that the most diligent of your creditors will have it in their power 
to defeat your object, by laying the process of the law on such 
of your tangible effects as may yet remain in your hands; and 
we will not allow you to deprive them of this chance by fen- 
cing in your whole estate with a trust. We will not permit 
you to avail yourself of the intervention of third persons. 
This is taking an undue advantage; it is placing your property 
under an artificial protection. Neither will we interfere with 
any trust which you may create for the payment of your 
debts pro rata. You may avail yourself of a trust to place all 
your creditors on a footing, but not for the purpose of giving 
a preference.” 

These distinctions between a direct payment or transfer of 
property from the debtor to the creditor, and a preferential 
trust, and between a preferential trust, and a trust for the pay- 
ment of debts pro rata, we acknowledge are entirely unknown 
in the English jurisprudence, as well as in that of the State of 
New-York. There is no case in the English books, however, 
which makes against them, as far as we are aware ; though it 
is true there are some loose dicta of Judges and of elementary 
writers, which stand directly in their way. Neither are these 
distinctions wholly without precedent; for we have been cre- 
dibly informed that the courts of Georgia have for some time 
held, that all preferential trusts are fraudulent and void, both 
at the common law and under the statute 13 Eliz. c. 5; and in 
Jersey they have. been declared void by statute. Nor do 
these distinctions involve any practical difficulty. Can any 
rule be more simple, or more easily applicable to all possible 
eases, than a rule which says that all preferential trusts for the 
payment of debts, created by a person in insolvent circumstan- 
ces, or in contemplation of insolvency, are fraudulent and 
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void? Sucharuleis completely within the letter and coin- 
_ cides precisely with the spirit of the statute of Elizabeth. The 
provisions of that statute are aimed at all conveyances. made 
to “defraud,” ‘‘delay,” or ‘‘ hinder creditors.”’ A convey- 
ance of property in trust for the payment of debts pro rata, 
has.the effect of “delaying’’ and ‘* hindering’’ creditors, and 
is, therefore, within the letter of the statute ; but because the 
object is not only fair and honest. but in the. highest degree 
laudable, such a conveyance is not within the spirit of the 
statute. It would be unreasonable to suppose that the framers 
of that statute intended to prevent that mode of delaying'and 
hindering creditors, which has for its. object to place them 
all on a footing. But if they are not placed on. a footing, the 
object of the conveyance is unfair, and approaches well nigh 
to dishonesty. The conveyance is, therefore, within the 
spirit of the statute. 

This construction is not only reasonable, as regards the sense 
of the words. used in the.act, but is in furtherance of justice, 
and is, therefore, demanded by the ordinary and known rules 
of construction. Even ifthe words of the statute would fairly 
admit of a construction on which this system of preferential 
trusts could be sustained, which we contend they do not, yet 
as they also fairly admit of the construction. we have given 
them, the latter ought, for the sake of justice, to be preferred. 
It is the wiser and better construction, and is the construction 
dictated by sound policy. The opposite construction is. not 
only against the letter, but against the spirit of the statute; it 
tends to the overthrow of justice; it is forbidden: by strong 
considerations of policy, and has been seated, in practice, 
with evils innumerable. 

In Wilkes vs. Ferris, the court cited and relied upon the 
case of Estwick vs. Caillaud, 5.T. R. 420, as being much in 
point, and fully establishing the plaintiff’s case. But we think 
it was a very different case. There was.in that case, asin 
Wilkes vs. Ferris, an assignment, it is true, for the payment of 
certain particular creditors named in a schedule annexed; and 
a fi. fa. was issued, and the property assigned was levied upo! 
at the suit of a creditor who was not named in the schedule. 
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An action was brought by the assignee against the sheriff who 
made the levy, and the jury under the direction of Grose, Jus- 
tice, found a verdict for the plaintiff. A motion was' made 
toset the verdict aside, on the ground that the assignment 
was a fraud ; but the court held it good, and denied the mo- 
tion. There was no proof, however, that the assignor was 
insolvent, nor was that even contended. In deciding the case 
Lord Kenyon observed, that ¢*it was neither illegal nor im- 
“moral to prefer one set of creditors to another,”’ and. as a ge- 
neral rule we do not contend that itis. For, certainly, a man 
who has enough to pay all his debts, may pay one creditor 
before he does another, and is not bound to pay all his credi- 
torsat thesametime. If this is all that Lord Kenyon meant, 
there is nothing in the above remark that admits of dispute; 
but if he meant to say that it is perfectly conscientious and 
fair, to give such a preference in ease of insolvency, we must 
beg leave to say, with all deference, that we cannot subscribe 
tohis doctrine ; as far at least as concerns merely the morality 
of such preferences; and as to their legality, we think we 
have shown that, although the law cannot prevent, and does 
not attempt to prevent, direct payments and transfers of pro- 
perty from the debtcr to his favoured creditors, it ought not 
to permit a transfer or payment to be made through the me- 
dium of atrust. Lord Kenyon’s opinion is undoubtedly entitled 
to great weight; but a mere dictum even of that learned Judge, 
as this evidently was, isnot to be received without examination. 
In Nunn vs. Wilsmore, 8 T. R. 528, the same Judge remarks, 
that “* putting the bankrupt law out of the case, a debtor may 
* assign all his effects for the benefit of particular creditors.” 
This remark, we acknowledge, had no meaning, unless we 
suppose that his lordship meant to refer to cases of insolvency ; 
and our answer to it is, that this also is a mere dictum, not call- 
ed for by any thing in the case which the court then had un- 
der consideration; for in that case there was no insolvency. 
The case of Pickstock vs. Lyster, 3 Maule & Selwyn, 371, 
has been considered by some gentlemen of the profession a 
Strong case in favour of the system against which we are con- 
tending. But it has never appeared soto us. In that case 
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one Glover, against whom a suit was pending in which he 
expected that a judgment would be shortly obtained and an 
execution issued, and being insolvent, and wishing that his 
property should be equally distributed among all his creditors, 
on the 15th of June, 1812, made an assignment of his whole 
estate in trust for their benefit. On the 25th of that month, 
the creditor who had brought the suit having perfected his. 
judgment, issued a fi. fa., by virtue of which a levy was made 
on certain of the effects assigned. The question was; wheth- 
er the assignment was good. Richards, Baron, before whom 
the cause was tried, directed the jury, that if they thought the 
assignment was executed with a view to defeat the plaintiff 
of his execution, then it was void in law, and they must find 
for the plaintiff, but otherwise for the defendant. The jury 
found for the plaintiff. A rule was granted, to. show cause 
why the verdict should not be set aside for misdirection, and 
on showing cause the rule was made absolute. The plaintiff’s 
counsel relied upon Holbird vs. Anderson, 5 T. R. 235; 
where a debtor expecting an execution to be issued against 
him by one creditor, confessed a judgment in favour of another, 
upon which a levy was made, which covered all his effects ; 
and this was held to be no fraud, although done to hinder and 
defeat the expected execution. The opposite counsel relied 
upon a case before Lawrence, Justice, at Hereford, in which a 
debtor similarly situated executed a bill of sale of all his ef- 
fects to a favoured creditor, on the very day on which he ex- 
pected the execution to issue against him ; and on a question, 
which of the two should prevail, the bill of sale or the execu- 
tion, the learned Judge left it to the jury to say, whether the 
bill of sale was not executed with intent to defeat the judgment 
creditor of his suit, and the jury being of that opinion found 
for the judgment creditor. 

Lord Ellenborough, C. J., in delivering his opinion, express- 
ed some doubts of the correctness of the statement of the 
case last mentioned. He said he thought it probable that the 
bill of sale was in trust for the debtor, and observed that if it 
was not so, he could not agree that what Lawrence, Justice, 
ruled in that case, was according to law; and the whole court 
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agreed with him in holding upon the authority of Holbird ws. 
Anderson, and some other similar cases, that the assignment 
in the case under consideration was good. And it is worthy 
of remark, that great stress was laid by all the Judges, upon the 
circumstance that the assignment placed all the creditors upon 
a footing. 

Now we do not see in this decision any thing that inter- 
feres with the principles we have above stated. There was 
acase of insolvency, indeed, and the whole estate was assign- 
ed in trust; but then it was for the benefit of all the credi- 
tors alike, including the judgment creditor. Nor can we 
discover any thing in the case of Holbird vs. Anderson, that 
makes against us ; for in that case there was no trust. The 
judgment confessed, and the execution, taken together, amount- 
ed toasale. They constituted a direct and absolute transfer 
to a particular creditor ; and such a transfer certainly is not 
fraudulent, unless it be accompanied with a collusive agree- 
ment or understanding that the debtor shall continue to enjoy the 
property notwithstanding the transfer. When that is the case, 
the transfer, whether through the medium of a judgment and 
execution, or an assignment, or bill of sale, and although made 
in consideration of a bona fide debt, isa fraud on other creditors. 
Suppose for instance, the fact to be fully established by proof, 
that the creditor intended to favour the debtor, and not to insist 
on the payment of the debt; he ought not to be permitted to make 
use of it as a fence to keep off other creditors; since by affording 
such protection to the visible and tangible property of the debtor, 
he takes away the power which the other creditors would other- 
wise have of coercing the debtor, to bring forward property that 
is not visible or tangible, by alarming him for that which is. If 
a debtor can avail himself of a bona fide debt, which he does 
not expect and does not mean to pay, and which his creditor 
does not mean to enforce, to make it the consideration of an 
assignment of his house, or his household furniture for exam- 
ple, he may still live on undisturbed in his house and keep 
thousands vested in bank stock, which to save his house or his 
furniture from execution, would be forthcoming to pay his 
Other debts. In all cases therefore of this kind, where there 
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is a transfer to a particular creditor, it seems to us to be fair 
to leave it to the jury to decide whether the creditor thus pre- 
ferred, really meant to pay himself, or under pretence of pay- 
ment, to give protection to the property assigned. In this 
view of the subject, the case before Lawrence, Justice, does 
not seem to have been liable to any justexception. That was pro- 
bably the question which he left to the jury. If it was, and they 
found, that protection, and not payment was the object, we 
think they did right in giving a verdict for the judgment ere- 
ditor. 

This however is travelling somewhat out of our way, as we 
adverted to the case of Pickstock vs. Lyster, merely to show 
that it is perfectly reconcileable with our doctrine that a pre- 
ferential assignment by an insolvent, or made in contemplation 
of insolvency, is fraudulent and void. We repeat therefore 
that we hope the case of Wilkes vs. Ferris, will be reconsider- 
ed and overruled ; and if that is not thought expedient, nothing 
could be more easy than to pass an act against such assign- 
ments as has been done in Jersey. Should congress omit to 
pass a bankrupt law, it appears to us that such an act will not 
only be useful, but will soon be absolutely necessary. In- 
deed we think that such an act would in a great measure su- 
persede the necessity of a bankrupt law; and in many respects 
it would be far preferable, as it would be infinitely shorter 
and more simple. There cannot be a bankrupt system with- 
out a great deal of very complicated, heavy, and troublesome 
machinery; and many years will have to pass away before 
we shall become thoroughly accustomed and reconciled to its 
movements, and familiar with its principles; and, of course, 
before it can do much practical good. Yet, considering how 
many very judicious and sensible men have sanguine hopes that 
it will ultimately be productive of great benefits, and that the 
measure seems to be loudly demanded by a very large and re- 
spectable portion of the community, we are desirous that the 
experiment should be tried; and in the mean while hope, that 
the system of preferential assignments will be put down, either 
by judicial decisions or legislative authority. 

Having taken notice, at the commencement of the present 
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article, of the change which the title of the case lately decided 
in the Court of Errors, and which forms the. principal subject 
of the preceding remarks, underwent in its progress, before 
we close we will add a word or two on that point. 

The original plaintiff, Mr. Hone, having received his mort- 
gage money, interest, and costs, had no further concern with 
the suit; and a litigation, thereupon, ensued, as we have seen, 
between Cairns, Sedgwick, and Lord, on one side, and 
Mackie, Milne, & Co., on the other. The questions that arose 
in this controversy, were referred to a master, who decided in 
favour of Mackie, Milne, & Co. The propriety of this refer- 
ence appears to us to be questionable. There were certain 
points, both of law and fact, involving the merits of their re- 
spective claims, on which these parties differed, and which 
it was necessary to decide before the fund in court could be 
disposed of. But these points, we think, could not regularly 
be decided without an issue or issues being joined upon them, 
and no issue had been, or could have been joined between 
these parties, because they stood on the same side of the cause : 
they were all defendants in the suit. It appears to us, there- 
fore, that the court ought either to have directed a bill to be 
filed by one party or the other, or an action brought, or should 
have awarded a feigned issue to try the validity of the assign- 
ments, and of the judgment confessed by Cairns. We must 
acknowledge, however, that we have never thoroughly ex- 
amined the practice on this subject, and possibly the course 
pursued may have been allright; but our present impressions 
are strongly against it. There is, certainly, something rather 
strange in the idea of an appeal by one defendant against 
another ; and it is really surprising, if we are right in the no- 
tions above stated, that this peculiar and very striking feature 
of the case does not appear to haye been remarked in any 
Stage of its whole progress. 
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